








AMERICAN JURIST. 


NO. XLIV. 


ART. I—LAW OF CONTRACTS. 
No. 6.—Of Unlawful Contracts. 


Tue last particular, in Mr. Chitty junr’s extended descrip- 
tion of a simple contract, is the thing agreed to be done or 
omitted. A contract, he says, is a mutual assent, &c. “ to 
perform some legal act, or omit to do any thing, the per- 
formance whereof is not enjoined by law.” 

Every contract to do an act which the law forbids, or to 
omit an act which the law enjoins, is void. It has been 
already suggested that no contract can be enforced, nor 
damages recovered for the breach of any contract, which 
contravenes the principles of the common law, the pro- 
visions of a statute, or the general policy of the law. No 
form of words, however artfully devised, can prevent an in- 
vestigation of the real object of a contract, if that object be 
illegal. Nor is there any substantial difference, on this 
point, between simple contracts, and contracts by specialty. 
Illegality vitiates contracts of every description. 

A distinction was formerly taken between malum in se 
and malum prohibitum ; and some contracts, which violated 
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merely statutory provisions or general policy, were sub- 
jected to less rigid rules, than contracts which violated 
natural justice or furthered palpable iniquity. This dis- 
tinction is no longer recognized. Every act is now regard- 
ed as unlawful, which the law forbids to be done; and 
every contract is declared void, which contravenes any 
legal principle or enactment.’ 

Unlawful contracts are usually divided into divers 
species; such as immoral, fraudulent, contrary to the 
principles of the common law, contrary to the policy of the 
law, contrary to the provisions of a statute, &c. But it 
seems unnecessary to make more than two distinctive spe- 
cies, viz.: contracts which violate the common law, and 
contracts which violate a statute. 


I. CONTRACTS WHICH CONTRAVENE THE PRINCIPLES OF THE 
COMMON LAW. 

These might be subdivided almost indefinitely; for the 
rules of the common law are almost indefinitely numerous. 
Convenience requires some classification; but we shall 
adopt one that is not very minute, nor very logical. 


1. Contracts void for immorality. 


All contracts which have for their object any thing for- 
bidden by the immutable laws of God are void by the rules 
of the common law, which adopts and lends its sanctions to 
those paramount laws: such as a contract to commit 
murder, larceny, perjury, &c., or to pay money, or do any 


other act, in consideration of the commission of either of 


those or of any similar offences.* So of all contracts that 
have for their object any thing contra bonos mores.* Thus, 


1 Co. Lit. 206,b; 2 Stark. Ev. 87, note (k.); 2 Bos. & Pul. 374; 3 Barn. 
& Ald. 183; 7 Greenleaf, 462. 

2 1 Pow. Con. 165; 1 Comyn on Con. 31; 1 Pothier on Oblig. 23; 2 Ib. 2; 
Co. Lit. 206. b; 15 Mass. 430. 

3 Cowp. 39. 343. 


tae 


nial a ee eR Sr 





ie oe —— 








1840. } Of Unlawful Contracts. 251 


an agreement in consideration of future illicit cohabitation 
is void.' Buta sealed contract made in consideration of 
past seduction and cohabitation, or past cohabitation with- 
out seduction, is not unlawful, but will be enforced. The 
law, in such case, regards the contract as obligatory in 
honor and conscience—as intended for the redress of an 
injury inflicted by the party—as premium pudoris vel 
pudicitie. Such is now the established law, though some 
of the earliest cases do not fully warrant the doctrine.* 
But parol promises, on such consideration, stand on differ- 
ent ground. No consideration is necessary to support 
sealed contracts, though an illegal consideration makes them 
void. The better opinion seems to be, that past cohabita- 
tion is not a consideration which will support a parol 
promise, unless there be seduction previously, or children 
subsequently. 





In Binnington v. Wallis,’ a declaration was held bad on 
demurrer, which alleged that the plaintiff had cohabited 
with the defendant, and that it was agreed between them 
that they would no longer cohabit, and that the defendant 
should allow the plaintiff an annuity, which she gave up 
upon his promising to pay her as much as the annuity was 
worth. The court said, ‘‘it is not averred that the de- 
fendant was the seducer ; and there is no authority to show 
that past cohabitation alone, or the ceasing to cohabit in 
future, is a good consideration for a promise of this nature.” 
And in Matthews ». ;* the vice chancellor refused to 
enforce performance of a verbal promise to settle an annuity 





1 3 Bur. 1568, Walker v. Perkins; 8S. C.1 Bl. Rep. 517; 8S. P. 3 Ves. jr. 
368, Franco v. Bolton; 5 Ves. jr. 286, Gray v. Mathias. 

? See Whaley v. Norton, 1 Vern. 483; Matthew v. Hanbury, 2 Vern. 187; 
Spicer v. Hayward, Prec. Ch. 114; Annandale v. Harris, 2 P. W. 432; Cray 
v. Rooke, Cas. Temp. Talb. 153; Turner v. Vaughan, 2 Wils. 339; Hill v. 
Spencer, Amb. 641 ; Bainham v. Manning, 2 Vern. 242; 3 Bro. C. C. 445. 

3 4 Barn. & Ald. 650. 


4 1 Maddock’s Rep. 558. 
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on a married woman with whom the defendant (a single 
man) had cohabited while she was separated from her hus- 
band—on the ground that the promise was without a con- 
sideration which would support a promise. In Shenk v. 
Mingle,’ the supreme court of Pennsylvania held that seduc- 
tion of a female and begetting a bastard child was a 
sufficient consideration for a parol promise to give her a 
bond for a sum of money, provided the promise was not 
obtained by any oppression or unfairness. And in Gibson 
v. Dickie,*?’ which was prior to Binnington v. Wallis, the 
court of king’s bench decided that a declaration was good, 
which alleged that the defendant had cohabited with the 
plaintiff, and had received of her £108 bank stock, and 
£100 sterling, and that, upon differences arising between 
them, he had agreed to pay to a third person, for her use, 
the value of the bank stock and sterling money, deducting 
the value of the £100 three per cent. consolidated bank 
annuities, and would allow her £30 a year during her life, 
provided she, after their separation, should continue single 
and not cohabit with any one. This case is very shortly 
reported; and it would seem that the court considered a 
voluntary promise, in consideration of past cohabitation, 
as founded on a sufficient consideration. If this were the 
sole ground of the decision, it cannot be reconciled with 
Binnington v. Wallis and Matthews »v. But the de- 
duction from the property which the defendant had received 
of the plaintiff was part of the consideration ; and though 
the other part (the past cohabitation) might be worth- 
less and void in law, yet as was seen in our last number, 
the valid part of the consideration would support the whole 
promise. On this last mentioned ground, though not 
suggested in the report, that case may well stand, without 
impugning the other decisions that have been cited. 





1 13 Serg. & Rawle, 29. 
73M. & S, 463. 
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In some of the earlier cases, it was suggested, that a court 
of chancery would grant relief to the obligor in a bond 
given to a common prostitute in consideration of past 
cohabitation. But it seems to be now settled that relief 
will not be given, in such case, unless there be fraud.’ In 
Clark v. Perriam,’ where the plaintiff sought to have a bond 
enforced as pramium pudicitia, and she was proved to 
have been a prostitute before her connection with the 
obligor, the lord chancellor dismissed the plaintiff’s bill. 
So where fraud is practised on the woman, chancery will 
grant relief, as in other contracts. ‘Thus where one pre- 
tended to convey an estate to a woman, as premium 
pudicitia, when in fact there was no such estate, a convey- 
ance was ordered to be made by the man “out of the best 
of his estate,’’ equal to what was pretended to be convey- 
ed.* Lord Hardwick, in the case of Priest v. Parrot‘ dis- 
missed a bill for payment of a bond given by a married 
man to a woman whom he had seduced, she knowing him 
to be married, and having caused a separation between him 
and his wife. It is doubtful whether there be not more of 
indignant virtue than of legal principle, in this decision.® 

In lady Cox’s case,’ sir J. Jekyll, master of the rolls, 
decided that a bond given to a second wife, who lived with 
the obligor, after she knew he had a former wife alive, 
should be postponed to all simple contract debts of the 
obligor, who died without property sufficient to pay all his 
debts. But if she had left the obligor, on discovering that 
there was a lawful wife alive, and had thereupon taken a 
bond, it would have ‘been a just bond, and for a merit- 
orious consideration.’ 

1 See 2 Vern. 242; 5 Ves. jr. 286; Amb. 641—before cited 
3 Atk. 333. 


Cary v. Stafford, Amb. 520. See Ord v. Blackett, 2 P. W. 435. 
2 Ves. sen. 160. 
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See the vice chancellor's remarks, in the case of Matthews v. 
Maddock’s Rep. 558. 6 3P. W. 339 
7 See Cowp. 742, Ex parte Cottrell. 


—_ 








254 Law of Contracts. [Jan. 


A contract for the occupation of lodgings, with knowledge 
that they are to be used for the purpose of prostitution, is 
void.’ So of a contract for board and lodging, if, in addition 
to the pay therefor, a portion of the profits of prostitution is 
to be received by the landlord.? So of acontract for clothes 
to be paid for from the profits of prostitution.* But board 
and clothing furnished to a prostitute, with knowledge that 
she is such, is a good consideration for a promise, express 
or implied, unless they are furnished for the purpose of 
enabling her to pursue a course of prostitution.‘ 

A contract for the sale of prints of an obscene and im- 
moral nature is void.’ And Best, J., ruled that a printer 
could not recover pay for printing a work of a grossly im- 
moral nature.° i 

Though, by the common law, wagers on indifferent sub- 
jects are legal, yet if they are contra bonos mores, and lead 
to indecent examinations and disclosures, they are void for 
illegality: as a wager upon the sex of a third person; or a 
wager that an unmarried woman will be delivered of a 
child before a certain day.’ 


2. Contracts to do or omit, or in consideration of doing or 


omitting acts, ihe doing or omitting of which is punisha- 

ble by criminal process. 

Several of the cases under the preceding head fall also with- 
in this principle. Thus, letting a house to a woman of ill fame 
for the purpose of aiding her in her vicious course of life, is 
an indictable offence.’ So is the publishing of an obscene 
print or book.’ But all immoral acts, which, if the con- 


1 1 Esp. Rep. 13. 


2 1 Selw. Nisi Prius, first ed. 60. 3 1 Campb. 348. 
4 1 Bos. & Pul. 340; 1 Campb. 348. 
5 4 Esp. Rep. 97. 6 Chit. on Con. 217. 


7 Cowp. 729. 735. 736; 4 Campb. 152. 
* 3 Pick. 26. 
® Davis's Justice, 467. 474; 17 Mass. Rep. 337; 2 Stra. 788, Rex. v. Curl. 
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sideration of a contract, would avoid it, are not indictable. 
All acts, however, which are indictable, or otherwise 
punishable criminally, will render a contract void, if they 
form any part of the consideration. Thus, lord Ellen- 
borough held that it would be a good defence to an action 
for not supplying manuscript to complete a work according 
to agreement, that the matter of the intended publication 
was of an unlawful and indictable nature.’ So a bond, 
note, or other promise, given in consideration of stifling or 
compounding a prosecution for treason, felony, or a public 
misdemeanor, is void;* or in consideration of concealing 
treason or felony—which is a punishable misprision ;* or 
of compounding informations on penal statutes, in criminal 
cases. * 

In England, where the party injured has much more con- 
trol, than in this country, of a prosecution for misdemeanors 
that chiefly affect an individual, the defendant, after con- 
viction, is permitted “to speak to the prosecutor,” before 
sentence is pronounced ; and if the prosecutor declares him- 
self satisfied, a trivial punishment is inflicted. In such 
cases, an agreement to make amends to the party injured— 
to pay his expenses, &c., is lawful—thongh the intention 
and end of the agreement are to mitigate the prisoner’s 
punishment.® And the costs of an indictment for an assault, 
&c., of which a prisoner has been convicted, where judg- 
ment has been respited, is a lawful subject of submission to 
arbitration, and an award thereon is binding upon the 


1 2Stark. Rep. 98, Gale v. Leckie. 

2 2 Wils. 347; 5 East, 294; 1 Campb. 45. 55; 16 Mass. 91 ; 5 Verm. 42; 
9 Verm. 23; 2 Car. Law Repos. 415 ; 1 Bay, 249; 1 Bailey, 588 ; 2 Southard, 
470; 5 N. Hamp. 553; 13 Wend. 592; 4 Hammond, 400. 

3 4 Bl. Com. 120, 121; 1 Chit. Crim. Law, 3, 4. 

4 4 Bl. Com. 136. 

® 4 Bl. Com. 364; 1 Russell on Crimes, 2d, ed, 136; 11 East, 46, Beeley v. 
Wingfield. 
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parties, that is, the prosecutor and the defendant.’ Buta 
criminal prosecution is not a lawful subject of reference.* 

A note given to procure a discharge from arrest on an 
attachment out of chancery, and in satisfaction of a balance 
of money in the prisoner’s hands, for non-payment of which 
the attachment is sued—is valid; the process, though 
criminal in form, being really civil for all purposes for 
which it is sued out by the party. and therefore subject to 
his control.* So of notes given to an officer, who has a 
warrant of distress, or a capias, against a defendant con- 


victed of a breach of the excise laws, for the purpose of 


saving his property from sale, or his body from imprison- 
ment.‘ But if an officer take a note, or other promise, of a 
prisoner sentenced to confinement as a punishment, in con- 
sideration of his being at large, and as a security for his 
return into custody, it is void; the indulgence being a 
breach of duty, for which the officer is indictable. A fortiori 
of an agreement to pay an officer, or other person, for an 
entire escape, either from a mere arrest, or from confine- 
ment in prison.® 

There are two cases, in which it was held that an agree- 
ment in consideration of compounding a misdemeanor, 
which principally affects an individual (as fraud &c.), is 
lawful, and may be enforced by action. The authorities, 
that have been cited, seem to settle this point the other 
way; and Mr. Chitty, jr., denies that the case in Espi- 


17 Taunt. 422, Baker v. Townsend; S.C. 1 Moore, 120. See also The 
King v. Dunne, 2 M. & 8.201. Astoa prosecutor’s rights and liabilities, in 
England, see 1 Chit. Crim. Law, 3—10. 

78D. & E. 520, Watson v. McCullum ; Kyd on Awards, 63. 69. 

3 16 East, 293, Brett v. Close. 

* 2 Bos. & Pul. 151, Pilkington ». Green; 4 Campb. 46, Sugars v. Brink- 
worth. 

6 2 Hawk. (Curwood’s ed.) 196; 4 Bl. Com. 130; 5 Mass. Rep. 541, 
Churchill v. Perkins. 

6 3 P. W. 279, Johnson v. Ogilby ; 2 Esp. Rep. 643, Drage v. Ibberson. 
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nasse is law.’ In Fallows v. Taylor,* a bond was held to 
be valid, though the consideration, on which it was given, 
was, in part at least, an agreement by the obligee not to 
prefer bills of indictment (which were prepared) against 
the obligor for levying nuisances in a navigable river. The 
condition of the bond was that the obligor should remove 
the nuisances by a certain day, and should at no time erect 
them again. The recital, prefixed to the condition, stated 
that the obligee had been directed by the quarter sessions to 
prosecute those who had levied the nuisances,—that he had 
prepared indictments, and that the defendant had applied to 
him not to prefer them, on condition that he would remove 
the nuisances and give the bond. The defendant pleaded 
the general issue, and also performance of the condition ; 
and the issue, joined on the last plea, was found for the 
plaintiff’ A motion was made in arrest of judgment, on 
the ground that the contract, disclosed in the condition of 
the bond, was illegal. But the motion was overruled, and 
the plaintiff had judgment. In this stage of the case, it is 
clear that the plaintiff was entitled to judgment, unless it 
appeared, on the face of the record, that the bond was un- 
lawful. It did not, however, appear with certainty from 
the recital in the condition of the bond, that it was given in 
consideration (wholly or in part) of staying a prosecution 
for a misdemeanor. Lord Kenyon said ‘if there were 
any thing illegal in the consideration, the defendant should 
have pleaded it.’ Had he pleaded and proved it, it seems 
that he must have prevailed in his defence. For, admitting 
that there was another consideration (though no considera- 
tion was necessary) yet it has heretofore been seen that if 
one of two considerations is illegal, the whole contract is 
void. It is necessary to plead the illegality of a bond ;* but 

' Chit. on Con. 221, note (o0.) 

27D. & E. 475. 

36M. & S. 146, Harmer v. Rowe. 
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if it might be given in evidence, the defendant, in this case, 
gave no such evidence, and the verdict virtually negatived 
the illegality. 

By the revised statutes of New York, misdemeanors, 
except in certain cases, may be compromised, either before 
or after an indictment. But an assault and battery cannot 
be compromised after conviction.’ 

It would seem, from the case of Norman v. Cole,’ that an 
agreement to pay money, in consideration of exertions to 
be used to procure the pardon of a convict, is void. This 
is contrary to the adjudication in Lampleigh v. Brathwait.’ 
And unless improper means are to be employed to procure 
a pardon, such an agreement seems to be unexceptionable. 
The suit, in Norman v. Cole, was for the recovery of money 
deposited with the defendant, to be applied for the purpose 
of obtaining a pardon; and the ground of decision must 
have been that the contract was unlawful, and the parties 
in pari delicto. But even if it were unlawful, yet if it 
were still executory, the plaintiff would be entitled—as the 
law is held in England—to reclaim it by suit, after having 
repented of his original purpose.‘ On no ground, therefore, 
does this nisi prius decision seem entitled to be regarded as 
an authority. 

All contracts to indemnify persons, and save them harm- 
less, for doing indictable acts, are void for illegality; as 
indemnities to printers for publishing libels; or to any 
person for committing an assault, &c., upon another.’ In 
Battersey’s case, in Winch & Hutton, a promise of indem- 
nity for detaining a prisoner unlawfully was held to be 





1 5 Wend. 111, People v. Bishop. See also the revised statutes of Massa- 
chusetts, chap. 135, §§ 25, 26. Price v. Summers, 2 Southard, 578. 

23 Esp. Rep. 253. 

3 Hob. 105; 1 Brownl. 7; Mo. 866; 1 Rol Ab. 11. 

42 Stark. Ev. 119. 

5 Winch, 49, Battersey’s case ; S. C. Hut. 56; 2 Lev. 174, Allen v. Rescous. 
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good, on the ground that the plaintiff did not know that the 
detention and imprisonment were unlawful; the prisoner 
being in the custody of the defendant, who was an oflicer 
and held a void process. ‘The prisoner recovered judgment 
against the plaintiff for false imprisonment, and the plaintiff 
then sued the officer on his promise of indemnity, and 
maintained his action.’ 

Contracts for the maintenance of suits are void; mainte- 
nance being an indictable offence. So, for the same reason, 
of contracts involving champerty, embracery, and the 
buying of pretended titles. The sale of lands out of the 
vendor’s possession, and held adversely at the time, is not a 
valid consideration for a promise.’ And no action can be 
sustained by a purchaser against the seller of a pretended 
title, on account of the seller’s subsequent fraudulent con- 
nivance with the tenant to defeat the purchaser’s title.‘ 

Dissuading or endeavoring to dissuade a witness from 
giving evidence against a person indicted, is an indictable 
offence, and, of course, any promise, made to a witness, in 
consideration of his not giving evidence, is void.’ Extor- 
tion is indictable, and any obligation taken by an officer 
for the payment of what is not due to him, or for more than 
is legally due, is void.° 


3. Contracts contrary to sound policy. 


Marriage brocage contracts, that is, agreements to pay third 
persons for procuring a marriage, by means of their exer- 


1S. P. 17 Johns. 142, Coventry v. Barton; 14 Pick. 174, Avery v. Halsey. 

2) Hawk. 454 et seq.; 4 Bl. Com. 134, et seq.; Mo. 751; Dyer, 355, b; 
Carter, 229; 1 Leon. 179; 1 Pick. 415; 5 Pick. 348. 

32 Johns. Cas. 58. 423; 2 Caines, 147. 

411 Mass. Rep. 549, Swett v. Poor. 

® 1 Russell on Crimes, 2d ed. 184; 2 Vent. 109, Mason v. Watkins ; 1 Chip- 
man, 137, Badger v. Williams. 

* 1 Russell on Crimes, 2d ed. 146; 2 Mass. Rep. 524, Commonwealth ov. 
Cony. See 2 Pothier on Obligations, 2,3, the traditionary case of a high- 
wayman, who brought a suit against his companions to recover a share of the 
plunder. 
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tions and influence with one of the parties to the match, 
are void.’ Soof contracts in restraint of marriage. Thus, 
an agreement between a man and a woman that he would 
pay her £1000, if he married any other person except her- 
self, was held to be void; the agreement not being to marry 
her, and she not agreeing to marry him; so that he was 
restrained from marrying at all, if she should refuse to 
marry him.* The decisions on this subject rest on the 
ground, that though the law does not oblige any one to 
marry, yet that marriage is a moral and political duty, and 
that an agreement ‘‘to omit moral duties, which, for the 
exercise of our virtues, are left to our own free choice,” is 
not the proper subject matter of an action. ‘‘ Whatsoever 
a man may lawfully forbear, that he may oblige himself 
against; except when a third person is wronged, or the 
public is prejudiced by it.”* A bond from a widow not to 
marry again was decreed to be delivered up, although 
there was a counter-bond to pay a sum of money if she 
did not.“ A wager between two persons, that one of them 
will not marry within six years, is void, unless it be shown 
that such temporary restraint is proper and prudent in the 
particular case.° 

Conditions, which restrain marriage generally, are void, 
if annexed to devises or legacies. But a condition which 
restrains marriage as to time, &c., or which requires con- 
sent of parents, trustees, &c., is good. Such conditions are 
regarded as allowable regulations, not prohibitions, of mar- 
riage, and as proper exertions of the liberty of disposing of 
property according to the owner’s pleasure—which liberty 
is as much favored by the law, as the liberty of marriage. 


1 Show. P. C. 76, Hall v. Potter; S. C. 3 Lev. 411; Reeve’s Dom. Rel. 419. 

? Wilmot, 364, Low v. Peers; S. C. 4 Bur. 2225; S. P. 10 Ves. jr. 429, 
Cock »v. Richards. 

3 Wilmot, 377. 42 Vern. 215, Baker v. White. 

510 East. 22, Hartley v. Rice 
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In both cases, such restrictions only are permitted, as are 
deemed to be of public utility. 

But devises and legacies on condition that the devisee or 
legatee does not marry, or on condition of their being en- 


joyed so long only as the devisee or legatee remains eéingle, 


are treated as unconditional devises and bequests. ‘The 
condition is only in terrorem, and is inoperative. The party 
does not forfeit the bequest by marrying, unless it be 
limited over by the testator." This distinction, however, 
does not hold in cases of a condition precedent—as a lega- 
cy to be paid to A, on condition of his marrying B, or 
marrying C, with the consent of the executor, or other per- 
son named.’ 

In favor of free and unconstrained marriages, very strict 
rules are applied to the limitation of legacies, and very 
liberal rules to the construction of consent to marriages by 
guardians, trustees, &c.° 

The rule of the civil law is—matrimonium debet esse 
liberum; and all conditions, whether precedent or subse- 
quent, annexed to gifts, bequests, &c. are void, if their ten- 
dency or design be to restrain the liberty of marriage.‘ 

Contracts in restraint of trade are against sound policy. 

The distinction is well established between agreements 
that are intended for a general restraint of trade, and those 
which stipulate only for a particular restraint. All agree- 
ments not to exercise a particular trade or profession at any 
place are void, whether the agreement be by parol or by 
specialty. And it is immaterial whether it be the trade or 
pursuit which the party usually follows, or any trade or 


‘1 Roper on Legacies, 3d ed. chapter xiii; 3 Ridgeway, 205, Keily v. 
Monck ; 6 Mass. Rep. 169, Parsons v. Winslow. 

2 Comyns’s Rep. 726, Harvey v. Aston; S. C. Willes, 83; 4 Bur. 2052, 
Long v. Dennis. 

3 See Willes, 99, note (a.) 


4 See Comyns’s Rep. 734—738. 
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pursuit, that he engages not to pursue. It is also immate- 
rial whether the agreement is for the life of the party, or 
for a fixed and definite time. All such agreements are 
void, although made upon a valuable consideration; and 
they are denominated agreements for a general, or total, 
restraint of trade." 

But an agreement not to exercise a particular trade or 
business at a particular place, or not to trade with particu- 
lar persons, is valid, if made on a valuable consideration. 
If without such consideration, the agreement is void, 
though it be by specialty. This is perhaps the only in- 
stance in which a contract by specialty does not import a 
consideration, which the party is by the common law es- 
topped to deny. In this instance, however, though a con- 
sideration would probably be presumed, even if it did not 
appear on the face of the bond or other specialty, yet it 
may be disproved, and the contract avoided. And if a 
consideration is stated in the contract, yet it may be denied 
and disproved. 

Agreements not to exercise a trade in a particular place, 
or to trade with particular persons, are denominated agree- 
ments for a particular, or partial, restraint of trade. 

In England, an agreement restraining a party from pur- 
suing a trade in any part of England, either for a limited 
time, or during his life, is intended by the phrase—“‘ an 
agreement in restraint of trade generally.”” Whether, in this 
country, the restraint must be confined to the state where 
the party resides, or may extend through the United States, 
might perhaps be questionable.’ 


1] Pow. Con. 167 ; 2 Comyn on Con. 467, Ist ed. 

2 See Mitchel v. Reynolds, 1 P. W.181; 10 Mod. 27. 85. 130; 2 Comyn 
on Con. Ist ed. 467, where lord C. J. Parker examines and discusses all the 
prior decisions. 2 Saund. 156, note (1); 8 East, 80, Gale v. Reed; 8 Mass. 
Rep. 223, Pierce v. Fuller; Willes, 388; 2 Stark. Rep. 80, Woods v. Den 
nett; 1 Pick. 450. 
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Where a shopkeeper took a servant upon wages, in the 
business of a linen draper, which the servant was expected 
to learn and “ become a perfect and knowing person in the 
said trade and mystery,” and the servant gave the draper 
a bond of £100, conditioned to be void if he did not set up 
or exercise the trade of a linen draper within half a mile 
of his master’s house, the contract was held to be valid. 
It appeared in the recital of the bond, that this contract was 
part of the master’s inducement to take the servant into his 
employ, and that the £100 was the sum which the master 
might reasonably expect to receive from an apprentice to 
the trade. ‘The consideration, therefore, was an adequate 
one.' 

So of a bond, on a similar consideration, wherein the ob- 
ligor engaged not to exercise his trade within the city and 
liberties of Westminster.” So also of a bond—in considera- 
tion that the obligee had taken the obligor as an assistant in 
the business of a surgeon and apothecary, ‘ for so longa 
time as it should please the obligee,”’ not to practise on his 
own account, for fourteen years, within ten miles of the 
place where the obligee lived. The consideration, in this 
case, was the being admitted as an assistant with an estab- 
lished practitioner, with a view to the credit to be derived 
from that situation.’ So of a contract, in consideration of 
money and an annuity, by which an attorney engaged to 
relinquish his business and recommend his clients to another 
attorney, and not to practise within one hundred and fifty 
miles of London.‘ So of a contract on sufficient considera- 
tion, not to carry on the business of a rope-maker during 


' 2 Stra. 739, Chessman v. Nainby; S. C. 2 Ld. Raym. 1456. 

? Cunningham’s Rep. 51, Clarke v. Comer ; 8. C. 7 Mod. 230. ; Rep. Temp. 
Hardw. 53. 

35 D. & E. 118, Davis v. Mason; S. P. 2 Chitty’s Rep. 407, Hayward v. 
Young. 

4 4 East, 190, Bunn v. Guy 
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life, except on government contracts, and for such of the 
party’s friends as the obligee should refuse to supply on 
credit ; otherwise it seems, of a contract not to carry on the 
business with any private individuals.’ 

An agreement not to run a stage-coach between Provi- 
dence and Boston, in opposition to the plaintiffs stage-coach, 
was held good.? Also an agreement not to be interested, di- 
rectly nor indirectly, in any voyage to the north-west coast 
of America, or in any traffic with the natives of that coast, 
for seven years. And it is a breach of such agreement to 
own and fit out a vessel for such voyage, though the party 
divest himself of all interest in the vessel and cargo before 
her departure on the voyage.’ Also an agreement that one 
person shall give another all his freighting of goods on Con- 
necticut river at the customary prices, to be paid in goods, 
and shall not encourage any other boatman to compete with 
the plaintiff in the business of boating. ‘The consideration 
is the plaintiff's undertaking to do all the defendant’s freight- 
ing, and take his pay in goods.* 

The consideration which will support an agreement for a 
particular, or partial, restraint of trade, seems to be the same 
that will support any other agreement, as appears from the 
cases already cited. In Bragg v. Tanner,’ the sum of ten 
shillings was held to be a sufficient consideration for an 
agreement not to keep a draper’s shop in Newgate market. 
And one dollar was held to be a sufficient consideration for 
a covenant not to run a stage-coach in opposition to the 
plaintiff. In Stearns v. Barrett,’ the plaintiff’s engagement 
was held to be a sufficient consideration for that of the de- 


1 8 East, 80,; Gale v. Reed. 

2 8 Mass. Rep. 223, Pierce v. Fuller; S. P. 2 Chitty’s Rep. 407, Hearn v. 
Griffin. 

3 9 Mass. Rep. 532, Perkins v. Lyman. 

4 3 Pick. 188, Palmer v, Stebbins. 

5 Cited in Cro. Jac. 597. 

® 8 Mass. Rep. 223. 7 1 Pick, 443 
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fendant; and in Palmer v. Stebbins,’ the consideration was 
of a similar nature. In all cases, the facts being found, the 
court is to decide whether there is any consideration which 
the law recognizes; and in this class of cases, it seems, from 
the books, that the court is to determine whether the consid- 
eration is sufficient to sustain the contract. No case has 
been found, in which a contract for a particular restraint of 
trade was avoided for insufficiency of consideration. 

Lord chief justice Parker, in Mitchel v. Reynolds,’ notices 
the cases of grants or charters, customs and by-laws, in re- 
straint of trade. Monopolies are odious, and generally con- 
trary to the policy of the common law. ‘They are said to be 
contrary to Magna Charta. <A grant, however, of the sole 
use of a newly invented art is held to be good, being indulg- 
ed for the encouragement of ingenuity. But by the English 
statute of James I. and by the patent laws of the United 
States, such grants are limited toa few years. Agreements, 
therefore, concerning the disposition and use of patented 
machines, &c.—though in restraint of trade—are not, for 
that reason, void. And a bond, or other specialty, by 
which a patentee should engage not to use his machine, 
could hardly be avoided for want of consideration. Indeed, 
a transfer of his right, per se, renders him legally liable to 
damages, if he should afterwards use the invention. That 
he may make such transfer without consideration, if he 
please to give it away, would not seem to admit of doubt. 

Patented inventions, and secrets of art or trade, not pa- 
tented, are not within the scope of the law against restraint 
of trade. Thus, it has been decided that a trader may sell 
a secret in his trade, and restrain himself, generally, from 
the use of it.’ 


1 3 Pick. 188. 31P, W. 161, 
31 Sim. & Stu. 74, Bryson v. Whitehead; Vickery v. Welch, in the 
Supreme Court of Massachusetts, Norfolk County, Oct. 1837. 
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Forbearing to bid at an auction of property sold on exe- 
cution is an unlawful consideration for a promise, being 
against public policy.’ So of an agreement between two 
persons not to bid against each other at an auction, and that 
one shall buy articles and divide them with the other.’ 

It has been decided, in New York, that an agreement for 
the sale of lottery tickets in a lottery not authorized by the 
laws of that state, though instituted under the authority of 
the legislature of another state, is void, as against the policy 
of a statute of New York.® The decisions against allowing 
seamen to recover on a promise of extra wages for extra 
services, and witnesses to recover on a promise of extra pay 
for attendance at court, seem to have been made on the 
ground of the impolicy of sustaining such promises.‘ 

Post obiit contracts, if unconscionable, are void, as against 
the general policy of the law. A post obiit contract is an 
agreement, on the receipt of money by the promisor, to pay 
a larger sum, exceeding that which is received and the 
legal rate of interest, on the death of the person from whom 
he has some expectation, if the promisor be then alive. 
Such agreement is not void of course: if made on reason- 
able terms, in which the stipulated payment is not more 
than a just indemnity for the hazard, it is valid. But if 
advantage is taken of the necessity of the promisor to induce 
him to make such a contract, he is relieved in chancery, as 
against an unconscionable bargain, on payment of the 
principal and interest. ‘There are data on which this kind 
of contract can be ascertained to be reasonable or unreason- 


1 3 Johns. Cas. 29, Jones v. Caswell ; 13 Johns. 112, Thompson v. Davies. 

? 6 Johns. 194, Doolin v. Ward; 8 Johns. 444, Wilbur v. How. See also 
8 Johns. 304, Briggs v. Tillotson ; 5 Halst. 87, Gulick v. Ward. 

3 5 Johns. 327, Hunt v. Knickerbacker. 

4 6 Esp. Rep. 129, Stilk v. Meyrick; S.C. 2 Campb. 317; Peake’s Cas. 
72, Harris v. Watson; 4 Moore, 300, Willis v. Peckham; S. C. 1 Brod. & 
Bing. 515; 3 Kent’s Com, Ist ed. 144. 
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able; for the lives of the promisor, and of the person on 
whose death payment is to be made, are subject to valua- 
tion on principles and calculations now well established in 
all life insurance offices.’ 

In Boynton v. Hubbard,* a covenant made by an heir to 
convey, on the death of his ancestor, if he should survive 
him, a certain undivided part of what should come to him 
by descent or devise, was held to be void at law, as well as 
in equity. Such a contract was held to be a fraud on the 
ancestor and productive of public mischief. ‘This was not 
a post obiit contract, but fell under the principle of the 
cases—usually litigated in chancery—of heirs dealing with 
their expectancies. Chief justice Parsons said—‘“ in un- 
conscionable post obiit contracts, courts of law may, when 
they appear, in a suit commenced on them, to have been 
against conscience, give relief by directing a recovery of so 
much money only, as shall be equal to the principal re- 
ceived, and the interest.” 

There are a few anomalous cases, which may be noticed 
in this connection, namely, of catching and unconscionable 
bargains. 

Where the plaintiff declared upon an agreement to pay 
for a horse a barley-corn a nail, doubling at every nail in 
the shoes of the horse’s feet, and averred that there were 
thirty-two nails in every shoe, and that, doubling at every 
nail, the defendant had agreed to pay five hundred quarters 
of barley—Hyde, J., directed the jury to give the value of 
the horse; which they accordingly did, and it was held 
good.* So where, in consideration of half a crown, the de- 
fendant promised to pay two grains of rye on Monday, the 
29th of March, four grains the next Monday, and so on in 

' See 1 Wils. 286.320; 2 Pow. Con. 187, et seq.; Reeve's Dcm. Rel. 
419; Newland on Contracts, ch. xxix. 

2 7 Mass. Rep. 112. 
3 1 Lev. 111, James v. Morgan; S. C. 1 Keb. 569. See also 1 Wils. 295. 
18* 
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progression every Monday for a year—though it was said 
that all the rye in the world would not be sufficient to 
fulfil this agreement—yet the court inclined to support the 
action so far as to let the jury assess reasonable damages: 
whereupon the suit was compromised by the defendant’s 
paying the half crown and costs.’ The principle of these 
cases was recognized by Parsons, C. J., on the trial of the 
case of Cutler v. How;’ and the jury having, by his instruc- 
tion, made a deduction that operated justly between the 
parties, their verdict was sanctioned by the full court. 

These and similar cases form an exception to the general 
rule that a party must recover according to his contract, if 
he sue upon it, or not recover at all. When an express 
contract is void, and it is not equitable that the defendant 
should retain property without paying for it, the usual 
course is to disregard that contract, and sue upon an im- 
plied one. 

All wagers are void, that are contrary to public policy : 
as wagers on the question of war or peace; on the event of 
an election; on the life of a foreign potentate whose country 
is at war with that of either of the parties to the wager; on 
the amount of any branch of the revenue, &c.° 


A. Trading with the subjects of an enemy’s country, with- 
out the license of the constituted authorities, is unlawful. 


“The law,”’ says chancellor Kent, ‘‘has put the sting of 
disability into every kind of voluntary communication and 
contract with an enemy, which is made without the special 


' 6 Mod. 305, Thornborough ». Whitacre; S. C. 2 Ld. Raym. 1164; 3 
Salk. 97. See Bac. Ab. Damages, D. 1; 1 Pow. Con. 162. 

2 8 Mass. Rep. 257. See also 12 Mass. Rep. 365, Baxter v. Wales ; Cowp. 
793, Jestons v. Brooke. 

3 See 3 Stark. Ev. 1656, note (u.); 12 East, 247, Henkin v. Guerss; S. C. 
2 Campb. 408 ; 9 Cow. 169, Rust v. Gott; 4 Har. & McHen. 284, Wroth v. 
Johnson ; 1 Harrington, 517, Porter v. Sawyer. 
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permission of the government.” 


Hence, a policy of in- 
surance on enemy’s property is void.* So of bills of ex- 
change, promissory notes, and other contracts.’ 

In Antoine v. Morshead,* it was held that an alien enemy, 
a Frenchman, to whom a bill of exchange was indorsed, 
drawn by one English prisoner in France, in favor of another, 
on a house in England that accepted it, might maintain an 
action upon it, on the return of peace, against the acceptors. 
Chambre, J., said this was not a contract between an Eng- 
lish subject and an alienenemy. And Kent, Ch. (16 Johns. 
Rep. 471) says the case had nothing to do with voluntary 
intercourse in the way of mercantile negotiation and trade. 

Where an American vessel, pretending to be a neutral, 
went into Bermudas, and in the character of a neutral ob- 
tained credit for repairs, during war—it was held that the 
owners of the vessel were answerable, on the restoration of 
peace, to the British merchants who assisted them to re- 
pair- -on the ground that the plaintiffs were ignorant of the 
national character of the vessel, and dealt upon the faith 
that they were trading with a neutral.® A license from a 
British admiral, to protect a ship from capture on a particu- 
lar voyage, during war between this country and Great 
Britain, was held not to be a lawful consideration for a pro- 
missory note given to the seller by the buyer of the license.*® 
A copartnership between subjects of different governments 
is dissolved, or suspended, by a war between the countries 
of which the copartners are subjects.’ A license from the 


1 16 Johns. 483. 
® See the cases on this point, Phillips on Insurance, 19, et seq. 
7 Taunt. 449, and cases in a note to the American edition. 

4 6 Taunt. 237. 

° 16 Mass. Rep. 332, Musson >. Fales. 

6 Patton v. Nicholson, 3 Wheat. 204. A different decision will be found in 
13 Mass. Rep 26. 

715 Johns. 57, Griswold v. Waddington; S.C. 16 Johns. 438; Seaman pv. 
Waddington, 16 Johns, 510. 
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government legalizes the contracts of its subjects with 
foreign enemies, so far as to enable them to enforce such 
contracts in the courts of the licensing governments, and to 
protect the party from prize law.’ 

Ransom bills, &c., form an exception to the rule of law 
on this subject, as has been before noticed in our third 
number. 


5. Contracts to obstruct the course of justice, the execution of 
legal process, or to indemnify officers against nonfeas- 
ance, misfeasance, or malfeasance, in their official business. 


Contracts to do acts of this kind, which are punishable 
as crimes, have already been noticed. 

Nonfeasance is the omission of an act which the party 
ought todo. Misfeasance is the improper performance of 
an act which may lawfully be done. Malfeasance is the 
doing of an act which ought not to be done at all.’ 

A promise by a friend of a bankrupt to pay such sums as 
the bankrupt is charged with having received and not ac- 
counted for, if the assignees and commissioners will forbear 
to examine him respecting those sums, is void for illegality.* 
So of a promise to pay money in consideration that the 
promisee will not oppose the promisor’s discharge under an 
insolvent law.* And of a promise by a third person to pay 
part of an insolvent’s debt, in order to obtain his creditor’s 
signature to the insolvent’s petition.” And of a promise by 
a turnpike corporation that certain persons shall be exempt- 
ed from paying toll at its gates, if they will withdraw their 
opposition to a legislative act respecting the alteration of 


1 See Mr. Wheaton’s note to Patton v. Nicholson, 3 Wheat. 207. 

2 2 Instructor Clericalis, 107 ; Lawes Pl. in Assump. 259. 

33D. & E. 17, Nerot v. Wallace. See 6 D. & E, 134, Kaye v. Bolton. 

419 Johns. 311, Tuxbury v. Miller; 2 Johns. 386, Waite v. Harper; 4 
Johns. 410, Bruce v. Lee ; 8S. P. 3 Monroe, 106, Goodwin v. Blake. 

5 9 Johns. 295, Yeomans pv. Chatterton. 
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the road.’ And of a promise by an officer, who had seized 
goods on an elegit, that if the creditor would take out a 
new elegit and deliver it to him, he would procure the goods 
to be found by an inquisition, and would deliver them to 
such person as the creditor should appoint: for he was 
bound to return an indifferent jury.* So of an agreement 
with an officer to permit a prisoner to escape.* So of an 
agreement to indemnify an officer, if he will permit an 
escape.‘ And of an agreement to deliver an execution 
debtor to an officer at a future day, in consideration of his 
forbearing to arrest the debtor when in his presence and 
power ;® or to surrender a prisoner on mesne process, or 
pay the debt and cost, in consideration of his being per- 
mitted to go at large until the return day of the writ. 
Otherwise if the undertaking be to the plaintiff in the suit.’ If 
the undertaking be to the officer, he must pursue the statute 
of 23 Hen. VI. and take a bail bond in his own name.’ In 
Benskin v. French,’ a promise to a bailiff to deliver to him, 
the next morning, a prisoner whom he had arrested—in 
consideration of his being permitted to remain in the pro- 
misor’s house during the night—was held to be valid; the 
court not inferring from the statement that there was an 
escape, as the officer also might have remained in the house. 
Whether any judgment was rendered in this case is made 


1 1 Aik. Rep. 164, Pingry v. Washburn. 

2 1 Freem. 32, Morris v. Chapman; S. C. Carter, 223; T. Jon. 24. 

3 Featherston v. Hutchinson, Cro, Eliz. 199; 8. C. 3 Leon. 108; Blithman 
v. Martin, 2 Bulst. 213; S. C. Godb. 250. 

* Plowd. 60; Hetl. 175; Yelv. 197; 7 Johns. 159; 7 Greenleaf, 113; 2 
Chipman, 11. 

§ 5S Mass. Rep. 385, Denny v. Lincoln; 1 Southard, 319, Fanshor ». 
Stout. 

1D. & E. 418, Rogers v. Reeves. 

7 Cro. Eliz. 190, Milward v. Clerk; Aleyn, 58, Leech v. Davys; 2 Mod. 
304, Hill v. Carter. 

87D. & E 110, Fuller v. Prest. 

® 1 Sid. 132; 1 Keb. 483; 1 Lev. 98. 
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a question in T’. Jones, 139; and in 1 D. & E. 422, Buller, 
J., says the case is to be upheld on the ground that the 
promise was ‘‘ made on the plaintifl’s part,” that is, made to 
the bailiff in behalf of the plaintiff, and thus ranging with the 
cases before cited from Cro. Eliz., Aleyn, and 2 Mod. From 
the report of this case by Levinz, it seems that the action 
was brought by the original plaintiff, declaring on a pro- 
mise to the bailiff ex parte querentis. And so the matter is 
stated in 'T’. Jon. 139. 

By the statute of 23 Hen. VI. c. 9, officers are prohibited 
to take any obligation of a prisoner who is entitled to be 
bailed, except to themselves, and in the name of their office ; 


and all other obligations taken upon the enlargement of 


prisoners, or by color of oflice, are declared to be void. In 
most particulars, this statute is merely in aflirmance of the 
common law, and is in force as the common law of many 
states in the union. All bonds, and other engagements, 


taken for ease and favor, in contravention of the spirit of 


this statute, are void.’ This statute mentions only ‘ sheriffs, 
under-sherifls, and other oflicers and ministers.’’ It has 
been held that the sergeant at arms of the house of com- 
mons is not an officer, within the statute, and yet that a bond 
given to him by a prisoner ordered into his custody by the 
house, conditioned to appear, &c., is void by the common 
law—being for ease and favor.* So of a bond, taken by 
the marshal of the king’s bench, who is not named in the 
statute ;* and so, it would seem, of a bond given to the ser- 
geant at arms of the marches of Wales.‘ 

The statute mentions obligations only; yet all parol 


1 See Bac. Ab. Sheriff, O.; Law of Arrests, 104, 105; 2 Johns. Cas. 239, 
Dole v. Bull; 7 Johns. 319, Richmond v. Roberts; 8 Johns. 98, Strong x 
Tompkins ; 3 Greenleaf, 156; 8 Greenleaf, 422. 

2 Hardr. 464, Norfolk’s case. 

3 Cro. Eliz. 66, Bracebridge v. Vaughan. 

4 Cro, Car. 309, Johns v. Stratford. 
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undertakings are equally within its purview and spirit." In 
all cases of bonds and other engagements taken of prisoners 
by officers, the material question is whether they were given 
for ease and favor.’ Obligations for ease and favor are 
those only which are given to purchase an indulgence not 
authorized by law. Hence bonds for the debtor’s liberties, 
under statutes which authorize the taking of bonds of that 
kind in a specified form, are not void, though they are not 
strictly according tosuch form.’ All contracts and engage- 
ments between officers and defendants are watched with a 
jealous eye by courts, in order to prevent oppression under 
the semblance of indulgence and humanity.‘ 

Since the statute of 23 Hen. VI. (if not before) all prom- 
ises to officers, to induce them to accept bail, are void; for 
it is their duty to accept sufficient bail when offered: and a 
contract to accept insuflicient bail is void, as it is a contract 
to violate their duty.” Wherever it is the duty of a person 
in a public trust to do an act, and he exacts a promise from 
him for whose benefit it is to be done, to compensate him for 
the service, the consideration is unlawful and the promise 
void.’ A fortiori is a promise void, when made for the pay- 
ment of more than the sum provided by law for the per- 
formance of any official duty.’ Demanding and receiving 
more than legal fees is an indictable offence 





may be pun- 


110 Co. 101, Beawfage’s case ; 4 East, 568, Sedgworth v. Spicer; 7 D. & 
E. 110; 8 Johns. 98. 

2 See 1 Saund. 161, Lenthall v. Cooke, and notes to that case ; 1 Vent. 237; 
2 Salk. 438; 1 Freem. 375, Oke’s case. 

3 5 Greenleaf, 240, Baker v. Haley ; 8 Mass. Rep. 373. 

4 See 7 Johns. 430, Reed v. Pruyn; 15 Johns. 443, Sherman v. Boyce ; 4 
Campb. 47, note. 

5 2 Bur. 924, Stotesbury v. Smith; Highmore on Bail, 28. 

6 1 Caines, 104, Callagan v. Hallett; 5 Monroe, 529, Mitchell v. Vance ; 
Bac. Ab. Assumpsit, E. See 15 Wend. 44, Hatch v. Mann. 

7 Cro. Jac. 103, Bridge v. Cage ; W. Jon. 65, Badow ». Salter ; 8. C. Latch, 
54; 2 Barn. & Ald. 562, Dew v. Parsons; Tavis’s Justice, 382. 
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ished by fine—subjects the offender to a qui tam action for a 
penalty 
excess in assumpsit for money had and received.’ 





and is a good cause of action for reclaiming the 


Though an agreement to indemnify an officer for doing 
an unlawful act is void, yet a bond to save an officer harm- 
less for an unlawful act already done is valid.* This stands 
on the same ground as a bond in consideration of past co- 
habitation. ‘The consideration is not illegal, and the seal 
imports a sufficient consideration, or supersedes the necessity 
of any consideration. A parol promise to indemnify an 
officer for a past escape, or other misdoing or omission, 
would generally be nudum pactum.? 

An engagement to indemnify an officer for seizing on exe- 
cution certain specified goods as the property of the judgment 
debtor is lawful and binding, although the property may 
belong to another. And so of an undertaking to indemnify 
for attaching property on mesne process—where such attach- 
ment is permitted by law.‘ So of a promise to indemnify 
an officer for a false return of nulla bona, after an inquisition 
finding that the property is not in the execution debtor; ° 
and of a promise by one, who claims property seized on 
execution, to indemnify the officer for not selling it.° 

But if the parties know that the property designated does 
not belong to the defendant or judgment debtor, such con- 
tract of indemnity would doubtless be void for illegality. 

When goods are seized by an officer on execution, a con- 


+ 1 Hawk. (Curwood’s ed.) 419; 2 D. & E. 148, Woodgate v. Knatchbull ; 
2 Esp. Rep. 507, Jons v. Perchard ; Bigelow’s Digest, Fees, B. 

2 11 Mod. 93, Hacket v. Tilly ; S. C. 2 Ld. Raym. 1207; Holt, 201 ; Fox v. 
Tilly, 6 Mod. 225; Given v. Driggs, 1 Caines, 450. See 2 Hall, 579. 

3 See Sweany v. Hunter, 1 Murph. 181. 

4 Cro. Jac. 652, Arundel v. Gardiner ; 5 Pick. 380, Train v. Gold; 9 Mass 
Rep. 114, Perley v. Foster ; 4 Mass. Rep. 60, Marshall v. Hosmer. 

5 1 Lutw. 596, Knipe v. Hobart. 


® Litt. Sel. Cas. 273, Lampton v. Taylor. 








1840.] Of Unlawful Contracts. 275 


tract to pay the debt, in consideration of his releasing them, 
is not unlawful. ‘This is entirely different from a promise 
in consideration of suffering a prisoner to go at large." And 
it is the constant practice in Maine, New Hampshire and 
Massachusetts, where attachments are made on mesne pro- 
cess, for the officer to deliver the property attached to a 
third person, taking his promise to return it, or to pay the 
judgment that the plaintiff may recover, or an agreed sum, 
if he fail to return it. This has never been deemed illegal, 
and such promises have often been enforced by action.’ 

A bond, taken by a sheriff from his deputy and sureties, 
engaging to indemnify the sheriff against all misconduct of 
the deputy for which the sheriff is responsible, is not illegal 
as its object is not to induce illegal acts ;’ nor a promise 
of indemnity to a sheriff against the misconduct of a bailiff 
appointed at the promisor’s suggestion or request. In such 
cases, the act of the bailiff is regarded as the act of the 
party soliciting his appointment, that is, the plaintiff in the 
original writ; and the court will not allow the sheriff to be 
troubled by him in consequence of any negligence or mis- 
behavior of the bailiff. 





In all cases of promises to indemnify against unlawful 
acts, this distinction holds, viz., if the act, directed or agreed 
to be done, is known, at the time, to be a trespass and un- 
lawful, the promise of indemnity is unlawful and void ; 
otherwise it is a good and valid promise.* As if A request B 
to enter into C’s land, and in A’s name drive out beasts and 
impound them, and promise to save him harmless; or to 


1 Love’s case, 1 Salk. 28. 

214 Mass. Rep. 195, Bridge v. Wyman; 16 Mass. Rep. 8. 453. 464; 3 
Greenleaf, 357 ; 7 N. Hamp. 594. 

3 Hob. 12, Norton v. Simmes; Bac. Ab. Sheriff, H. 2; 11 Mod. 93. 94. 

4 Ow. 97, Dabridgecourt v. Smallbrooke ; S. C. Cro. Eliz. 178 ; 3 Leon. 227; 
De Moranda v. Dunkin, 4 D. & E. 119. 


5 1 Pow. Con. 177 
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enter another’s land and cut down the grass, trees, &c.; or 
to arrest a designated person on a warrant or writ against 
one who is unknown to the oflicer—though the person 
arrested is not the party against whom the process runs.' 
Thus, where Harcot brought one Battersey to an inn, and 
affirmed to the host that he arrested Battersey, by virtue of 
a commission of rebellion, and requested the host to keep 
him safely over night, and promised to save him harmless— 
the promise was decided to be binding, though the arrest 
and imprisonment were illegal.” So where a surveyor and 
commissioner of highways, in New York, ordered a person 
who was assessed in the highway tax, and was working it 
out, to take down a turnpike gate, which was considered by 
the commissioner and surveyor as a nuisance 





and promised 
‘to bear him out.’’*? <A promise to indemnify an officer for 
taking, on execution or writ, certain designated goods, as 
the property of the defendant in the suit, stands on the same 
ground. In all these and similar cases, the act may be 
tortious, and the party, who has a promise of indemnity, 
may be liable as a trespasser, and answerable to the party 
injured, if he arrest the wrong person, &c. In trespass, all 
are principals. 

The ignorance, which will excuse a wrong-doer, in such 
cases, and render the promise of indemnity lawful and valid, 
must be ignorance of facts, or ignorance of the law, as it 
relates to property, &c. Ignorance of the moral quality of 
actions, or of the law relating to offences, will not excuse a 
breach of law, nor render legal an engagement to save an 
offender harmless, in consideration of his committing a pun- 
ishable offence. ‘Therefore A’s license to B to beat him is 


! Winch, 49, per Hobart, J. Bul. N. P. 146; 2 Johns. Cas. 56. 

2 Hut. 55; Winch, 48. 

3 Coventry v. Barton, 17 Johns. 142; S. P. 14 Pick. 174, Avery v. Halsey. 

4 See 1 Comyn on Con. Ist ed. 31; 1 Pow. Con. 166; 1 Lev. 174, Allen v. 
Rescous. 
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void, though it is tantamount to a promise not to seek 
redress for the injury; for the beating is a breach of the 
peace, and indictable.’ 

All contracts, the object of which is to induce an omission 
of duty, are unlawful and void, no less than those which 
are made for the purpose of encouraging the commission of 
unlawful acts.’ T. M. 


' Bul. N. P. 16; Comb. 218, Matthew v. Ollerton ; 1 Hawks, 420, Stout v. 
Wren ; 1 Stewart, 476, Logan v. Austin. 

Quere, whether an action would lie for a blow received in those exercises 
that prepare for the defence of the country, or in mere athletic exercises, 
where the necessary consequences of the exercise are not detrimental to the 
party’? See Keilw. 136, a.; 1 Mod. 136; 3 Inst. 56. 

In the Mirror, ch. I, sect. 13, is this passage : “‘ Of misadventures in turna- 
ments, in courts and lists, king Henry the 2 ordained, that because at such 
duells happen many mischances ; that each of them take an oath that he 
beareth no deadly hatred against the other, but onely that he endeavoureth 
with him in love to try his strength in those common places of lists and duells, 
that he might the better know how to defend himselfe against his enemies ; 
and therefore such mischances are not supposed felony, nor the coroners have 
not to doe with such mischances which happen in such common meetings 
where there is no intent to commit any felony.” See 1 Hale P. C. 472. 
Foster's Crown Law, 259, 260. 

? 2 Johns. 193, Goodale v. Holridge ; Mo. 856, Norton v. Syms ; 2 Bay, 67, 
Greenwood v. Colcock ; 7 Greenleaf, 113, Hodson ». Wilkins. 





ART. IL.—BIOGRAPHICAL SKETCH OF JOHN WALLEY. 


Tue time or place of the birth of judge Walley, we have 
not been able to ascertain. He resided in Boston until his 
removal to Bristol, then in the Plymouth colony, about the 
year 1680. He was led to make this removal in conse- 
quence of his having become one of the original proprietors 
of the peninsula of Mount Hope, which was conveyed to 
him and his associates by the general court of Plymouth. 
Among these associates was colonel Byfield, who was for 
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many years one of the most distinguished men in the pro- 
vince. 

While Mr. Walley resided in Boston, he became a mem- 
ber of the ancient and honorable artillery company, and 
rose to be its commander, a mark of no inconsiderable 
distinction, in 1679. In the historical sketch that is given 
of that company, he is spoken of as ‘‘a private citizen,” 
but it does not appear what were his pursuits in life until 
his removal to Bristol. 

In 1684, he was elected one of the assistants of the Ply- 
mouth colony, and was annually elected to that office, until 
the arrival of governor Andros, of whose council he was 
named a member. 

At first, he was willing to act in the capacity of counsel- 
lor to the new governor of New England, but seems not to 
have been found sufficiently subservient to his will to be 
retained in the executive confidence. 

Upon the deposition of Andros, as governor, the Ply- 
mouth colony resumed their charter, and organized their 
government anew upon its former basis, and Mr. Walley 
Was again made an assistant, and continued to be a mem- 
ber of that board till the final union of the two colonies of 
Massachusetts and Plymouth under the charter of 1691. 

The year 1690 was long memorable for the unfortunate 
expedition against Canada, in which Mr. Walley bore a 
conspicuous part. The colony had suffered so much from 
the incursions of the Indians upon the white settlements, to 
which they were instigated by the influence of the French 
who then held the province of Canada, that it was at last 
resolved, in the winter of 1689, to raise an expedition to 
attack the enemy in their strong holds of Quebec and Mon- 
treal. Connecticut and New York came into the arrange- 
ment and agreed to furnish their quotas of troops. 

Sir William Phipps was selected as commander in chief 
of this expedition, and a part of the original plan, which 
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had in view the reduction of Port Royal and taking pos- 
session of the coast lying east of the New England settle- 
ments, was successfully accomplished under his direction 
in the early part of the year 1690. The expedition against 
Canada was delayed until August, when it sailed from Nan- 
tasket, and consisted of thirty-two vessels in all, the largest 
carrying forty-four guns and the whole number of men being 
about two thousand. Mr. Walley was appointed command- 
er in chief of the land forces under sir William Phipps. 

The reason of selecting him for so important an enter- 
prise, is not known; nor did the result of the enterprise 
redound to the honor of either of its commanders. It was 
so late in the season before it sailed, and so wholly unpro- 
vided were they with pilots that it was the 5th of October 
before the fleet reached Quebec. In the mean time the 
New York troops had failed to enter the province by the 
way of Montreal, as had been designed, and the conse- 
quence was that the New England troops found themselves 
destitute of suitable provisions at the commencement of a 
rigorous and tempestuous season, and compelled to engage 
with an enemy who were sheltered by their fortifications 
and in a good measure prepared to repel their attacks. 

A landing of the troops was effected, but after a few days 
skirmishing on shore, and an entirely ineffectual attempt 
by the fleet to batter down the walls of the town, the forces 
were reimbarked and returned to Boston. 

The failure of this expedition was a great blow to the 
hopes of New England. The possibility of defeat seems 
not to have entered into the counsels of those who planned 
it. ‘The expedition against Port Royal had more than 
repaid its outlays by the spoils taken from the enemy, and 
no plan had been devised to meet the expenses of the en- 
terprise against Quebec incase of its failure. As the last 
resort to meet these expenses, the government issued bills 
of credit with which to pay the soldiers who had served 
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in the expedition. It was a new experiment upon the cur- 
rency, and althongh it found but little favor at the time 
and but poorly answered the purpose for which it was de- 
signed, it was the precedent for subsequent issues of gov- 
ernment bills, which in the end proved so ruinous to the 
trade and prosperity of the province. 

In the general disappointment felt by the people at the 
failure of the Canada expedition, it was not possible that 
its oflicers should escape severe censures. Such was the 
case in regard to general Walley, but no public inquiry 
into his conduct was ever instituted. He made a full 
report of the management of the expedition to the general 
court, which is published in the appendix to Hutchinson’s 
History of Massachusetts. And however much we may 
doubt the competency to plan, or the energy to execute a 
military expedition on the part of the commanders of the 
naval and land forces that were sent against Quebec, it is 
not necessary to impute blame to them in order to account 
for the failure of the enterprise. 

General Walley continued in public life and was named 
as one of the first board of councillors under the new charter. 
Although he is said to have been an extremely amiable 
man, he was unfortunate enough to become involved in an 
unpleasant controversy with Mr. Saflin, who afterwards, as 
one of the judges of the superior court, was associated with 
him in that capacity. 

An account of this controversy is preserved in Baylies’ 
history of Plymouth colony, and may be deemed of sufli- 
cient interest to be referred to in this connexion, as it may 
tend to throw light upon the character of the parties con- 
cerned in it. 

Mr. Saflin had published a pamphlet in which he reflected 
pretty severely upon the characters of Mr. Walley and 
colonel Byfield, which was submitted to lieutenant governor 
Stoughton, Isaac Addington, and John Leverett as arbitrators 
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between the parties who awarded that a retraction of the 
charges should be made and published. 

The manner in which this award was performed is more 
singular than the original controversy itself. After stating 
that ‘‘if a breach of promise to a person or people, in a 
matter of great concernment, be no evil,’”’ and so repeating 
his various charges at large in the form of an hypothesis, 
Mr. Saflin proceeds: “I say if these and such like strange 
actions and doings before mentioned (all which they have 
either owned or have been proved to be done by them) be 
warrantable, legal, just and right in the sight of God, or 
according to the laws of the nation, then I do hereby own 
and humbly acknowledge, that I have done the said major 
John Walley, and captain Nathaniel Byfield, much wrong 
and injury in rendering their said actions in my narrative 
to be illegal, unjust, and injurious to the town of Bristol in 
general, and to myself in particular, for which I am sorry.” 

‘“‘T confess | might have spared some poetical notions and 
satirical expressions which I have used by way of argu- 
ment, inference or comparison. Yet the sharpest of them 
are abundantly short of those vilifying terms and scurrilous 
languages which they themselves have frequently given 
each other, both in public and private, generally known in 
Bristol.”’ 

‘But above all, Lam heartily sorry that it is my un- 
happiness to differ so much in my apprehensions from the 
honorable gentlemen the arbitrators, &c.”’ 

This ‘‘ confession”’ bears date in July, 1696, and as the 
temper of judge Saflin was notoriously irascible, and as 
the arbitrators, all of whom were at some time during their 
lives, judges of the superior court, acquitted judge Walley 
of blame in respect to the charges which his adversary had 
made against him, we are bound to suppose that the charges 
were not well grounded. 

At any rate, he so far retained the public confidence, that, 
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in 1700 he was nominated to the bench of the superior 
court, in place of judge Danforth, and was confirmed, as 
judge Sewall states, by all but one of the votes of the 
council. 

It is not easy to understand the claims of Mr. Walley to 
a place upon the bench, beyond his general respectability 
and public services; for his fitness for the place, in what- 
ever it might have consisted, must have been the result, 
rather of practical experience in the affairs of life, than of 
any preparation by study or reflection, for the performance 
of its duties. 

He must, however, have been acceptable to the government, 
at least, for he remained upon the bench until his death in 
1712, during the administration of governor Dudley, who 
seems not to have hesitated to exercise the prerogative of 
punishing his enemies at pleasure, by removing them from 
all places of trust and power. 

Judge Walley died in Boston on the 11th of January, 1712, 
at the age of sixty-eight, and was succeeded by judge Lynde, 
who was the first regularly educated lawyer that ever sat 
upon the bench of the superior court, in Massachusetts, 
under the province charter. 


ART. III.—CODIFICATION AND REFORM OF THE LAW. 
No. 8. 


[Although the discussions in this article relate to statutory regulations which 
have been made ina single state, the subjects considered are of general in- 
terest and not of a local character merely. The changes which have been 
made in the state of New York have been in a great measure conformable to 
the recommendations of the English real property commissioners, and have 
been subjects of great consideration, wherever the common law has been 
acknowledged. We regard most of the proposed reforms, by the revisers of the 
New York statutes, as fundamental, and many of them as subversive of the 
law of real property. ] 


Tue rules of law in relation to the limitation of estates in 
real property have been reduced to great certainty, and as 
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they are capable of being applied with mathematical pre- 
cision, the cases which have been decided, when subjected 
to a proper analysis, present a consistent and noble system, 
which perhaps could derive no higher sanction from being 
reduced to a legislative code. This is eminently true of the 
doctrine of contingent remainders. If, in certain cases, fun- 
damental rules have been departed from, those decisions 
cannot mislead, nor can the system itself be perverted by 
them, because the rules themselves are not arbitrary, but 
founded in the nature of things, and when truly applied, 
lead to direct and absolute results. 

It would no doubt, nevertheless, be very desirable, that 
the principles upon which decided cases were founded 
should be collated, and that the necessity of reverting to 
confused and interminable reports should be obviated. It 
may well be doubted whether any change might beneficially 
be made in the law of contingent remainders, and if changes 
were attempted, their consistency would be a consideration 
of the last importance. It is provided in New York, (Re- 
vised Statutes, vol. 1, p. 723,) that the absolute power of 
alienation shall not be suspended by any limitation or con- 
dition whatever, for a longer period than during the con- 
tinuance of not more than two lives in being at the creation 
of the estate, except in the single case of the minority of 
the persons to whom the first remainder is limited. It is 
also provided, that no expectant estate shall be defeated or 
barred by any alienation, or other act of the owner of the 
intermediate estate, or by any destruction of such prece- 
dent estate by disseisin, forfeiture, surrender, merger, or 
otherwise, except by some act or means which the party 
creating the estate shall, in the creation thereof, have pro- 
vided for or authorized; and that no remainder shall be 
defeated by the determination of the precedent estate, before 
the happening of the contingency on which the remainder 


is limited to take effect; and that should the contingency 
19* 
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afterwards happen, the remainder shall take effect in the 
same manner, and to the same extent as if the precedent 
estate had continued to the same period. ‘The changes 
which have been wrought by these enactments, together 
with the provisions restraining the alienation of trust estates, 
as affecting subsequent contingent interests, and those in 
the same act relating to contingent remainders after estates 
tail, are of deep moment, and we propose to consider their 
consequences and bearing. The policy of the ancient law 
was to preserve unimpaired the power of alienation. ‘To 
that end the rules of law were adopted, whatever other 
fanciful or unsatisfactory reasons were assigned for them. 
If the law had allowed future estates of freehold to be cre- 
ated, it must have permitted the power of alienation to be 
suspended until the future estate should take effect. It is 
for this reason, that estates of freehold in remainder must be 
limited to take effect upon the regular termination of the 
precedent estate, and not at any interval after its termi- 
nation. 

An estate for years may be created with a vested re- 
mainder in fee, and the precedent estate for years is but a 
part of the freehold, and when it expires the remainder takes 
effect in possession. A contingent remainder cannot be 
created upon an estate for years, because as there is no 
estate capable of livery, the power of alienation would 
thereby be suspended. 

A contingent remainder may be limited after a freehold, 
because livery may be made to the tenant of the freehold 
who is capable of aliening the estate by feoffment. If the 
precedent estate is destroyed in any other way, the contin- 
gent future estate is destroyed, because if effect could be 
given to it, it would suspend the power of alienation, which 
was maintained whilst the precedent estate continued. 
Feoffment by the tenant of the freehold in possession bars 
the contingent remainder, because it passes the whole estate. 
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There is a distinction between a feoffment by a tenant of 
the freehold, and a feoffment by the tenant of an estate less 
than freehold, although both ransack the estate. Both are 
said to be wrongful ; but the feoffment by the former is the 
exercise of a power inherent to his estate. The tenant for 
years must acquire a freehold by disseisin, to enable him to 
pass a freehold by his feoffment. 

The feoffment by tenant for life is wrongful only in re- 
spect to the reversioner or heir who has the possibility of a 
reverter, and not in respect to the remainder-man, when the 
estate in remainder is contingent; and although the former 
may enter for the forfeiture, the entry does not and cannot 
enure to the benefit of him in remainder, if the remainder 
is contingent. Although the feoffment by the tenant for 
life is wrongful, the reversioner may waive the forfeiture, 
so that when there is an estate of freehold, with a remainder 
limited thereupon, there are persons in possession, who, by 
legitimate conveyances, recognised as such by law, are 
capable of regularly aliening the estate. 

The feoffment by tenant for years is tortious, and can only 
take effect by destroying the tenancy by the disseisin of the 
reversioner. It cannot be a legitimate conveyance, for a 
concurrence between the reversioner and tenant cannot be 
supposed. ‘T’he act of the tenant disseises the reversioner, 
and the feoffment of the reversioner displaces the tenant. 
As no legitimate alienation could be made, therefore, by the 
tenant for years and the reversioner, if a contingent future 
estate might be limited upon an estate for years, the law 
does not permit the power of alienation to be suspended by 
a contingent freehold limited after an estate less than free- 
hold. It appears, then, that the substantial reason, that a 
contingent remainder requires an estate of freehold to sup- 
port it, is, that when such an estate is the precedent estate, 
the power of alienation is maintained. 

What then is the legal effect of a conveyance to one for 








286 Codification and Reform of the Law. [Jan. 


life, with a remainder to the right heirs of another then 
living, in which case the remainder is contingent? Mani- 
festly, it is in effect a grant for life with a power as inci- 
dent to the estate of passing it by feoffment, with a remain- 
der to take effect in the right heirs of the person living, 
provided the estate is not aliened by the tenant for life, 
before the time for the vesting of the remainder. The effect 
of a limitation for life, with a contingent remainder in fee, 
therefore, is merely to point out the course which the estate 
shall take, provided the tenant for life does not exercise the 
power of alienation, which by legal seisin the law has in- 
vested him with. The estate of the tenant for life is abso- 
lute, except as it regards the inheritance. It is capable of 
being aliened by the tenant for life, by a mode of conveyance 
as effectual, except as against the reversioner, as that of the 
tenant of the fee simple estate: although it follows the 
course of limitation, if the power of alienation is not exer- 
cised, in the same manner that an estate in fee simple 
follows the course of descent. 

This conclusion would seem to be obvious, because a 
feoffment by the tenant for life has always had the effect to 
pass the estate; no remedy has been provided for the con- 
tingent interest, and yet no wrong is permitted by the law, 
without a remedy capable of being in some form adminis- 
tered. On the contrary, all rules of law relating to future 
interests have been founded upon the efficacy of a feoffment 
by tenant for life to destroy the uncertain tenure of con- 
tingent estates. Even if the grantor should provide, that 
no act of the tenant for life should be effectual to bar the 
contingent remainder, the declared intention of the grantor 
would have no effect to prevent the regular operation of 
law. 

The rules of the common law, which were originally 
applied to devises as well as deeds, were at length relaxed 
in favor of executory devises, by which the power of alien- 
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ation was permitted to be suspended for a life or lives in 
being, and twenty-one years thereafter. In this mode, a 
future estate of freehold might be created, or an estate of 
freehold might be limited on an estate for years, and the 
estate for years on which a freehold was thus limited might 
be an estate for any number of years. 

When an estate for years is devised, a partial interest only 
is created by the devise of the term, and the residue of the 
estate remains in the heir. When after the estate for years 
an estate of inheritance is devised, it vests as a remainder 
when it is capable of vesting. When the devise is incapable 
of vesting, it is an executory devise which must vest within 
the time prescribed by law, and the reversion until the de- 
vise vests in interest descends to the heir. When a person 
has come in esse who is capable of taking a vested estate, or 
when the event has occurred on which the estate was to vest, 
then the freehold or the reversion on the term of years has 
vested in him and the power of alienation is complete. As 
the termer and reversioner or remainder-man by uniting in a 
conveyance, are capable of transmitting the whole estate, 
so, in no case, however extended the term of years may 
be, is there, by the length of the term merely, a suspension 
of the power of alienation beyond the period allowed by law. 

When an estate is devised for a long term of years, al- 
though the term may endure far beyond the time allowed 
by law for the vesting of the freehold, still if the devise of 
the freehold must take effect within a life or lives in being, 
and twenty-one years thereafter, it is within the rules of 
law, because the estate then vests in the devisee subject to 
the term for years. 

Such was the law in regard to grants and devises in the 
state of New York, before the great change effected by the 
revised statutes of that state. A contingent estate can now 
only be limited by grant or devise after two lives in being, 
but if the estate which precedes the coutingent remainder is 
destroyed, the contingent estate must continue. 
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By these provisions, the entire policy of the iaw in regard 
to the full alienation of land is changed: the power of 
transmitting the estate being suspended until the contingent 
estate vests. In the mean time, no action can be brought 
against the owner for any wrong relating to the land, or for 
any omission of duty. Every cause of action must be sus- 
pended until the contingent interest vests. In the ancient 
language of the law there is no denant to the pracipe. 

As the statute has been construed, it confounds the rules 
of real property, and introduces new principles which are 
inconsistent with themselves, and apparently impracticable. 
By the policy of the common law, the vesting of the free- 
hold was alone regarded in reference to the power of alien- 
ation, terms for years being mere chattel interests. An 
estate for years was always considered as less than an 
estate for life, however long the term might be, because in 
the view of the law a term was less than the freehold. The 
whole term vested in the first tenant for life, and like any 
other chattel, was originally subject entirely to his disposal, 
whatever future or contingent interests were limited in the 
term. ‘This doctrine was subsequently somewhat changed, 
and the power of the tenant over the term was circum- 
scribed ; but in giving effect to limitations of the term in 
devises, the paramount principle has been maintained, of 
preserving to the persons to whom the term was limited, 
and the tenant of the freehold, by uniting in a conveyance, 
the absolute and unrestricted power of alienation. 

The power of free alienation was strictly preserved in all 
limitations, whether in a term, or of the freehold, by com- 
mon law conveyances. ‘l'o sustain it in conveyances to uses 
was the great purpose of the struggle in Chadleigh’s case 
to preserve the subtilty, as it has been regarded, of the 
scintilla juris ; and it was only relaxed, as we have ob- 
served, in favor of executory devises, to prevent the heir 
from disappointing the intent of the devisor. 
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But all these rules have been entirely subverted in the 
state of New York, by the effect of the statute under con- 
sideration, whilst the distinction between terms for years and 
the freehold appears for some purposes to have been broken 
down, although an estate for years is still regarded as a 
chattel. 

The design of the statute is to give effect at all events to 
limitations for two lives, whether in terms for years or in 
the freehold, within the limits prescribed, and without regard 
to the manner in which they are created, whether by deeds 
or by devises; whilst it is provided that the power of alien- 
ation shall not be suspended by limitations in a term or a 
freehold for more than two lives. 

In the case of Hawley v. James (16 Wendell’s Rep. 124,) 
the construction given to the statute was, that the power of 
alienation could not be suspended at all, except for lives, 
that such a suspension was not admissible by the creation 
of an inalienable estate for any the smallest period of time, 
independent of lives, and that a contingent limitation, after 
a short term for years, was therefore void. 

The court must have arrived at this conclusion, from sup- 
posing that the statute had entirely subverted the established 
law in regard to an executory devise of the freehold subject 
to a term of years, and that it had confounded the distince- 
tion between estates of freehold and estates less than free- 
hold; and if such is the result of the changes made by the 
revisers, they furnish a striking illustration of the danger of 
departing from established principles, founded as they are 
upon rules of mathematical truth, and of substituting a set 
of imperfect and incongruous regulations for a system which 
was adapted to every modification of property. 

As an estate for years was not considered in the law as 
more than a chattel interest, it was unimportant as it re- 
garded alienation, whether it was a long or a short term. 
The freehold was the only interest in the land which was 
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regarded, and when it was subject to a term of years, it was 
the estate in the reversion only which was subject to the 
rules of law in relation to the creation of estates in real 
property. 

In certain cases, some confusion has resulted from con- 
sidering this reversion as a remainder, and from viewing it 
as a remainder after a term for years. As such it could not 
at common law take effect and vest after the term, either as 
a contingent remainder created by deed, or, except in the 
case where the term does not exceed the minority of an 
infant, as an executory devise. It is important that the 
distinction should be regarded. 

When an estate fora long term of years was given by 
deed, the remainder might be limited to one for life with a 
contingent remainder to another in fee. In this case, both 
estates of freehold are carved out of the reversion, and 
though they may never take effect in possession, the rever- 
sionary estate is alone regarded in the law. 

It is probable that in the case last stated, under the New 
York statute, the contingent estate in fee would not be sus- 
tained, though preceded by a vested estate of freehold, be- 
cause limited after a term of years; but if the contingent 
estate may be regarded as a valid limitation, it would be 
sustained by the provision of the statute, even if the pre- 
cedent estate of freehold should be destroyed. If the law 
may be construed to authorize such a limitation, a strange 
inconsistency is exhibited, because when a contingent estate 
is created out of a reversion on a term of years, it must at 
the time of its creation be supported by a precedent estate 
of freehold in the reversionary interest, although if that 
estate of freehold is destroyed, the contingent estate will 
still continue to exist. 

When an estate was devised for a term of years to one, 
with remainder to his children when they should attain the 
age of twenty-one years, the estate would vest in posses- 
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sion when the children attained majority, and might be 
regarded as a remainder, if limited so as to take effect at 
the precise termination of the term, but if limited to take 
effect before the term for years should expire, it would be 
an executory devise of the reversion of the term. 

It appears, therefore, that at the common law the devise of 
a freehold, subject to a term of years, might take effect as a 
remainder on minorities, or as an executory devise of the 
freehold, according to the circumstances of the case. ‘This 
doctrine was at one time denied in Westminster hall, as 
appears by the first certificate of the judges in the case of 
Gove v. Gove, but on the final argument the true principle 
was adopted, and has since been uniformly observed, though 
in the construction given to the statute in question, in the 
case of Hawley v. James, above cited, it was lost sight of. 

If, as in the case of Gove v. Gove, a term of five hundred 
years is granted, the freehold still remains in the grantor as 
his reversion. If at common law the grantor afterwards 
conveyed the land subject to the term, a vested estate must 
have been granted. If he devised the land, the freehold 
might be devised on a contingency which should happen 
within a life or lives in being, and twenty-one years there- 
after. In New York, since the statute, the freehold may be 
granted as well as devised on a contingency to happen 
within the limits prescribed. 

At common law, if the freehold is limited in the same 
conveyance in which the term of five hundred years is 
granted, it must be so limited as to vest immediately. If 
the term is created by devise, the freehold must be devised 
so as to vest within the above mentioned limits; and in New 
York, since the statute, devises and grants are in this respect 
placed upon the same footing, but, from overlooking the 
principle established in Gove v. Gove, and from confounding 
the distinction between estates, it appears that the framers 
of the statute have made the validity of the limitation of 
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the freehold to depend upon the nature of the estates limited 
in the term. 

It was decided on a devise in the case of Hawley v. 
James, that since the statute, when a contingent estate was 
limited to persons in being, upon more than two minorities, 
and to take effect upon the death of the minors within the 
term, the limitation was extended beyond the period allow- 
ed by law, of two lives in being, and therefore could not 
take effect, although the precedent estate could not possibly 
endure beyond the period of twenty-one years. It was 
supposed to be the intent of the framers of the statute that 
a limitation after an estate for years should not vest, when 
the estate for years depended upon more than two lives. 
When it was provided that an estate, devised to more than 
two infants, during their minorities, should cease, and go 
over on the death of the infants, during their minorities, the 
estate, was considered as an estate dependent upon lives. 
The court were of opinion, (16 Wend. Rep. 124, 125,) that 
estates during minorities were terms for years, and that if 
the estates depended upon minorities exclusively, they 
would be estates for years, determinable upon the ceasing 
of the minorities, but that when the estates were made to 
cease by death, they were determinable by lives, and that 
by combining minorities, they were made estates for lives 
and minorities together. 

But such a precedent estate is undoubtedly an estate 
for years simply. It is clearly not an estate of freehold. 
It cannot possibly endure beyond the term of twenty-one 
years, and the lives upon which the estate is made deter- 
minable may hasten the termination of the estate for years, 
though they cannot possibly extend its duration. An estate 
for life must be limited for the whole life, and when it is 
provided that an estate shall come to an end ata certain 
ascertained period, it cannot be considered an estate for life, 
though it may chance to endure beyond the life of the 
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tenant, and though the interest of the tenant may be made 
to determine with the life. When an estate is limited toa 
person for twenty-one years if J. 8S. shall so long live, it is 
an estate for years only; not an estate for the life of J. S., 
because there is a fived period beyond which it cannot last. 
1 Inst. 45, b. 

A strange, anomalous principle, however, appears to have 
resulted from the confusion of estates in the New York 
statute, namely, that when a precedent estate for years is 
made determinable upon more than two lives, then the estate 
is void which is created by way of executory devise of the 
reversionary interest on the estate for years, in the same 
manner, as if the limitations in the term had been limita- 
tions of the freehold, and that no contingent limitations 
are admissible by deed or devise, after a term of years, un- 
less the limitations of the term constitute a quasi freehold. 
The following instances will show the absurd operation of 
this statute. 

If an estate is given to three persons of the respective 
ages of 10, 15 and 20, during their minorities, with a con- 
tingent remainder over at the period of majority, but to vest 
at an earlier period in the event of their death before that 
time, the remainder is void, because, though the precedent 
estate is dependent on minorities, and cannot exceed eleven 
years, it is also determinable upon more than two lives; 
but if the same estate is given to the three persons of the 
respective ages mentioned, during their minorities, with a 
contingent remainder over, to vest on their attaining the age 
of twenty-one years, the remainder is good, though the only 
difference between the cases stated is, that in the former 
the contingent estate vests earlier than it would have done 
if the precedent estate had not been determinable upon 
lives. 

If an estate is given to three minors during their minority, 
with an executory devise to vest absolutely at the end of 
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the term of years which the minority constitutes, the 
limitation is good, even at the common law, though if the 
estate is vested by the devise on the death of the infants 
during minority, the limitation is void by the statute in 
question. 

If a trust term is created by devise for the benefit of 
more than two minors, determinable on the lives of the 
cestuis que trust during the term, with the remainder over to 
a person in being, the remainder is void, on the principle 
stated: but it would seem that if the term is absolute, and 
is limited so as to pass to the personal representatives of the 
minors at their decease within the term, the limitation of 
the future estate is valid. 

Although when an estate is given to three minors de- 
terminable upon their deaths during minority, the contingent 
estate limited after the term is too remote, notwithstanding 
it must vest, if it takes effect at all, during, or at the end of 
the minorities, an estate may be limited to any number of 
minors with a contingent interest thereupon, to vest at the 
death of any two of them during the term of their minorities, 
or whenever their lives may cease thereafter, and thus the 
power of alienation may be suspended during the con- 
tinuance of two lives after the precedent term. In the 
former case, the power of alienation is not allowed to be 
suspended during the lives of three persons, although those 
lives are circumscribed by a term which cannot exceed 
their joint minorities, and in the latter case it is allowed to 
be suspended during the term, and also during the possible 
continuance of two lives, which may endure far beyond the 
period which in the former case would be considered too 
remote. Such are some of the results of the changes made 
by the statute on this subject. They have involved the 
whole law of contingent remainders and executory devises 
in confusion, by subverting well established and fundamen- 
tal principles. 
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In the case above mentioned of Hawley v. James, the 
court expressed the opinion, that the legislature had by an 
overs ght omitted to provide for the suspension of the power 
of alienation for a short term of years, equivalent to the aver- 
age duration of two lives. Weentertain a different opinion. 
The obvious design was, for certain purposes, to abolish the 
distinction between terms for years and estates of freehold, 
to make the estates of the tenants of the term, during two 
lives, as certain as the estate of the tenant of the freehold, 
and to limit the powers of the tenant of the latter estate. 

As the statute had provided ihat a contingent estate, 
which was lawfully limited at the time of its creation, 
should at all events take affect on the happening of the 
contingency, a contingent interest in the term was protected 
equally with a contingent estate of freehold. It became 
therefore necessary to restrain limitations of the term, so 
as to prevent the undue restriction of its alienation. 

sy permitting a term for years to be created with a con- 
tingent limitation thereon, the immediate result would not 
be a suspension of the power of alienation beyond the 
limits allowed by law, but the tenant of the term might 
limit his estate by deed or devise, so as to suspend the 
capacity of alienation for two lives under the statute, and 
thus the power of alienation would be suspended, during 
more than two lives. 

If it had been the policy of the statute, to allow the estate 
to be limited in strict settlement for any given number of 
years, the rule would have been applied equally to limita- 
tions of the freehold, whereas the rule of the common law 
is only continued by the statute in reference to the minority 
of a tenant of the freehold. 

At the common law, as an estate for years was a mere 
contract, such an estate might be created, to commence in 
futuro, the freehold remaining in the grantor; but it would 
seem that in New York, since the statute, the creation of an 
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estate for years to commence in futuro would not be ad- 
missible, because as it is required that the power of aliena- 
tion should be preserved over the whole estate, and not in 
the freehold merely, subject to the term of years, the term 
might be so limited as to suspend alienation during its con- 
tinuance. 

But however this may be, when a future estate for years 
is thus granted, the freehold in the grantor cannot, whilst 
subject to the term, be limited in strict settlement for one or 
two lives, for the same reason that a contingent interest 
cannot be limited to one after an estate for years. 

Although the common law sedulously preserved the 
power of alienation, this capacity of alienation was regard- 
ed as inherent to the estate, and not as personal to those in 
whom the estate vested. The estate might vest in an idiot, 
in a married woman, or might be continued in a succession 
of infants; still if the incapacity affected merely the tenants 
of the estate personally, and did not grow out of the 
limitations of the estate, the object of the law was fulfilled, 
because the disability resulted from the policy of the law, 
and not from the remoteness of the estates limited. 

Humanity and policy required that idiots and lunatics, 
women under the restraint of coverture, and infants, should 
be placed under the immediate guardianship and in the 
custody of the law. But the law which protects the pro- 
perty of persons when under disability provides in a suita- 
ble manner, when the interests of those persons require it, 
for the disposition and alienation of their property. By an 
act of the legislature, or by the action of those to whom the 
power of the legislature may be delegated, the property and 
all the rights of the idiot, the infant, or the married woman, 
might be conveyed as fully as if they had themselves been 
competent to convey. 

In England, the superintendence of these persons is in the 
court of chancery, and in most cases the chancellor repre- 
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sents as well as protects their interests; but the united 
power of the trustee, the chancellor, and parliament, in all 
cases, is adequate to the alienation of property, the power of 
conveying which is suspended by reason of a personal dis- 
ability. ‘The policy of the law is thus satisfied, and even 
in cases where the disability is created by express enact- 
ment of law, the same power is capable of removing the 
disability which imposed it, or of passing the estate not- 
withstanding its existence. 

liven if an act of parliament expressly prohibited, totidem 
verbis, the sale of an estate by trustees, the power of aliena- 
tion is not absolutely suspended, for by the repeal of the 
act the power is restored; as the restraint is not of the 
character of a limitation of the estate, which by its remote- 
ness renders a conveyance impracticable. If the testator in 
a devise to trustees expressly prohibits the sale of an estate, 
this is no more than is implied by law in active trusts, and 
yet it has been understood that those who were interested 
in the trust under the direction of the court of chancery 
would have the power of disposing of the trust estate. 

In another point of view, a restriction which is imposed 
by law, and which does not grow out of limitations of the 
estate, is not within the scope of the policy, which provides 
for the freedom of alienation. Unobstructed alienation is 
the general rule applied to the mass of property. Personal 
restrictions are the exception, where the general rule yields 
toa higher policy and a commanding equity. 

But in the state of New York, the same statute which 
provides that the power of alienation may be suspended 
absolutely during two lives in being, also provides that 
trustees to whom estates are limited shall never convey 
even with the concurrence of the persons interested in the 
trust. In the case of Coster v. Lorillard,’ and Hawley v. 


114 Wend. R. 265. 
VOL. XXII. NO. XLIV. 20 
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James, it was decided by the court of errors of that state, 
that in cases where active trusts were created by will, the 
power of alienation was suspended, as contemplated in the 
statute, by the creation of such a trust, and that a contingent 
estate limited on two lives after such a trust estate could 
not be sustained. 

The effect given to this provision of the statute displays 
the danger of introducing rigid, inflexible rules, in place 
of the principles of equity jurisdiction, so admirably adapted 
to sustain and help out the design of legal conveyances. 

It certainly was a most unnecessary and harsh provision, 
which deprived the chancellor of all power over trust estates, 
even when his interposition is sought by the parties inter- 
ested in the trust; and severe indeed is the principle which 
makes the form of a precedent estate, not inalienable by act 
of the parties, but merely by arbitrary rules of law, the 
means of defeating an estate limited upon it, because by a 
personal disability of the party beneficially interested, it op- 
erated to suspend the practical power of alienation. 

The statute (sec. 47) provides that the party beneficially 
interested shall have the entire legal estate, except so far as 
it must vest in the trustee to enable him to execute his du- 
ties. ‘The estate of the trustee, therefore, is created for a 
limited purpose, and is ancillary to the beneficial interest. 

It is peculiarly proper that the active duties of the trustee 
should be subject to the cognisance and direction of the 
chancellor, and that the estate should be moulded or appli- 
ed, when the trust is executory, according to the broad prin- 
ciples of equity. 

If the effect of the statute is to make all trusts, during the 
existence of its provisions, inalienable by the concurrent ac- 
tion of the cestwi que trust, trustee and legislature, however 
imperative the reasons may be for aliening the estate, its 
design is still more remarkable, and no other reason for its 
adoption can well be imagined, than (by making trust 
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estates odious) that of bringing them altogether into dis- 
use. 

But a principle entirely novel seems (by the construction 
of the court) to have been introduced into the statute. The 
design of the common law was to prevent a suspension of 
the power of alienation by the limitation of estates. ‘The 
failure of the power of transfer by the operation of circum- 
stances is not regarded as an evil to be prevented by law. 

The common law regarded merely the vesting of the es- 
tate, and its policy was to prevent the inheritance from be- 
ing in suspense on contingencies. It required that there 
should be at all times, if possible, a tenant to the precipe, 
and when there was a person capable under the limitations of 
being such, the power of transfer and all other incidents of 
the inheritance existed. 'The right of regulating and con- 
trolling the exercise of certain powers incident to the inher- 
itance was to a certain extent, under the guardianship of 
chancery, given to the grantor or devisor. No injurious 
consequences resulted from the imposition of such personal 
restraints, because by the salutary jurisdiction of a court of 
chancery the power of transfer was sufliciently exercised. 
But the statute in question in one breath imposes the re- 
striction, which in part withdraws from the tenant of the 
estate the incidents of the inheritance, and in another pro- 
vides that the effect of the partial restriction of the rights 
of the inheritance shall be to render void subsequent limita- 
tions, otherwise within the rules of law. 

The grantor or devisor limits an estate which at the 
common law would have been capable of transfer, and 
imposes no restrictions upon any of the powers incident to 
the inheritance; and the statute interposes and declares that 
such an estate shall be construed as an estate incapable by 
its limitations of being aliened, and that other estates 
limited upon it, as if an alienable estate, shall be void. 
We are strongly inclined to the opinion that such a provi- 

20* 
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sion, (if indeed such a construction can fairly be given to 
the statute,) is calculated to involve the principles of the 
law in confusion, and that in its tendency it is impolitic. 

Whilst courts have always been solicitous to maintain 
the intention of parties to conveyances, and to carry into 
effect all their frivolous or strict arrangements for those 
who are to succeed them, by a strange inconsistency, the 
courts and the Jegislatures in most of the states have re- 
fused to permit entails to exist at all, a strong popular 
feeling having always prevailed against them. 

In New York all estates tail have been turned into es- 
tates in fee simple absolute; so that if an estate is given to 
a man and the heirs of his body, the tenant in tail may 
defeat the limitation to the issue, though a contingent limi- 
tation in remainder will be protected. 

The fourth section of the statute which we have been 
considering provides, that when a remainder in fee shall be 
limited upon any estate which would be adjudged a fee tail, 
according to the law of the state as it existed previous to 
the time when estates tail were converted into estates in fee 
simple, such remainder shall be valid as a contingent limi- 
tation upon a fee, and shall vest in possession on the death 
of the first taker without issue living at the time of his 
death. 

The object of this statute is to protect the contingent 
remainder limited upon an estate tail, though the tenant in 
tail has the power of destroying the expectant estate of 
the issue. 

It was probably supposed by the framers of the statute, 
that there was an analogy between a contingent estate after 
an estate tail, and a contingent interest after an estate for 
life, and as the remainder in the latter case was sustained 
notwithstanding any act of the tenant of the freehold to 
destroy it, that the conveyance of the tenant in tail ought 
not to be permitted to destroy a remainder limited upon his 
estate. 
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The statute had regard to the intention of the donor in 
tail and restrained the operation of the conveyance to the 
estate of the tenant in tail and his issue. 

But if the policy of the statute does not require the 
maintenance of the free power of alienation, why should 
the act of the tenant in tail be permitted in any degree to 
countervail the intention of the donor, so far as it can have 
effect within the general limits allowed by law? The in- 
tention of the donor, in creating an estate tail, is in effect to 
constitute a tenant for life and a continued succession of 
tenants, with a remainder to take effect on the failure of 
the line of the tenant. Consistently with the policy of the 
statute, that intention might be carried out so far as to give 
the powers of a tenant for life, (as restricted in the manner 
we have shown by the statute) to the tenant in tail, with 
a fee simple estate to his issue, remainder to a person in 
being. 

But the terms of the existing statute are incongruous and 
inconsistent. In the first place, an estate in fee simple is 
created for the purpose of vesting the whole estate in the 
tenant in tail, contrary to the intention of the donor, and 
then in a subsequent section it is provided, in effect, that 
notwithstanding the alienation of the tenant in tail, the 
intention of the donor shall take effect so far as it regards 
the contingent remainder. All the advantages contem- 
plated by the statute as resulting from giving the power of 
alienation to the tenant in tail are lost, because the contin- 
gent estate must at all events have effect on the happening 
of the contingeney, and the intention of the donor is only 
in part, and that a comparatively unimportant part, pre- 
served. 

If a man limits an estate to his son and the heirs of his 
body, with a contingent remainder to a remote collateral 
relation, the estate of the grandson is capable of being de- 
feated, though the remote and contingent interest of the 
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remainder-man is sustained. No reason for this enactment 
can be imagined except that of preserving the uniformity of 
the design to continue the estate in abeyance, whenever a 
limitation is made upon a contingency. The evils attend- 
ing such a policy we have already suggested, and to these 
may be added the gross incongruity resulting from the pro- 
visions relating to estates in fee tail, by which the fetter of 
entails is in part restored, and the substantial and principal 
intention of the donor is disappointed. 

Such is the design and the operation of the changes 
which have been made by the revised statutes of the state 
of New York in regard to the famous doctrine of contin- 
gent remainders. Substantially, the rules which have been 
slowly and reluctantly adopted by the courts in support of 
executory devises have been extended to limitations of 
estates by common law conveyances, though the power of 
tying up estates in strict settlement has been reduced to 
two lives in being, instead of being extended to all the 
**candles’’ which were concurrently wasting. 

The practical operation of this restriction to two lives will 
be confined to cases of unfrequent and rare occurrence, but 
the absolute suspension of the power of alienation for two 
lives in a commercial community will be attended with 
consequences extremely prejudicial, as the duration of the 
suspension may sometimes extend to a very remote period. 
It may thus happen that improvements in a populous city 
will be suspended for a great length of time, to the entire 
destruction of its most important interests. 

We entertain the opinion that the relaxation of the old 
rules of the common law, by which the free course of alien- 
ation was at all times preserved, has been attended with 
the worst consequences. ‘The whimsical arrangements 
which men in extremis have been encouraged to construct, 
instead of passing their property to those who on reason- 
able principles were entitled to its enjoyment, have been 
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the least of the evils which have sprung from the system. 
But we think it is truly unfortunate that such a mass of 
property is permitted to be set apart and the power of 
alienation suspended, for so long a period as is often done 
by contingent limitations. 

If grants at common law which have this operation are 
so justly regarded as hostile to the public interest, it must 
certainly be admitted that the same result is equally inju- 
rious when it is wrought by devises, by conveyances to uses, 
or by any other mode of limiting property known to the 
law. 

But if executory devises must be regarded as too firmly 
established in the system of real property, to authorize their 
prohibition and a return to the ancient law as it was un- 
derstood before the case of Pells v. Brown, an extension of 
the evil was to be deprecated, and certainly was not to 
have been expected in a republican country at this com- 
mercial period of the world. 

In a code or digest of the law relating to contingent re- 
mainders, as they have long been understood, the great 
object would be to ascertain and fix the principles which 
have been already established. Few if any changes could 
be made or suggested, for the system is founded upon rules 
of great simplicity and perfect wisdom and constitutes, as it 
has been gradually wrought out by the sages of the law, a 
noble monument to their learning. S. F. D. 


ART. IV.—OF THE NOTICE TO BE GIVEN BY A RETIRING PART- 
NER ON THE DISSOLUTION OF A PARTNERSHIP. 


As every ostensible partner holds himself out as responsible 
for the debts and engagements of the firm, of which he is 
a member, the law requires that every such partner on re- 
tiring shall give notice thereof, if he wishes to exonerate 
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himself from responsibility for contracts afterwards made 
by the other partners in the name of the firm. If, however, 
the remaining partners enter into transactions out of the 
usual course of business, the retiring partner will not be 
bound, although no notice of his retiring has been given. 
Thus, where a partnership was dissolved by the absconding 
of one of the partners, and his copartner told the holder of 
a note against them not then due, that they were going to 
fail, and renewed the note in the name of the firm, making 
it payable on demand, in order that the creditor might secure 
himself, it was held, that this note did not bind the abscond- 
ing partner, notice of the dissolution being either not neces- 
sary, or being implied by the transaction itself." When a 
partnership is dissolved by death, the estate of the party 
dying will be exempt from liability for all new contracts 
made by the surviving partners, whether notice has been 
given or not.’ Notice is not necessary where dissolution 
takes place by act of law, as where a partnership exists 
between two persons who reside in different countries, and 
the partnership is dissolved by the breaking out of a war 
between the two countries, the existence of the war dis- 
penses with the necessity of giving public notice of the dis- 
solution.’ But where the copartners in a firm obtained an 
act of incorporation as a manufacturing corporation, and 
transferred all their partnership property to the corporation, 
and the corporation made a by-law, providing that the busi- 
ness should be carried on in the name of the partnership, it 
was held, that if the partnership was dissolved by these 
proceedings, yet that the members of it were liable as part- 
ners, upon contracts subsequently made in the name of the 
partnership with third persons having no notice of the dis- 


1 Whitman v. Leonard, 3 Pick. 177. 
2 Vulliamy v. Noble, 3 Meriv. 615; Scholefield v. Eichelberger, 7 Pet. 
594; Coll. on Part. 62. 


Griswold v, Waddington, 15 Johns. 57; 16 Johns. 438. 
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solution.’ No notice is necessary when a dormant partner 
retires from a firm, because as his connexion with the firm 
was unknown, third persons have never trusted to his 
credit.” Even where a person has retired from a firm, who, 
though intentionally a dormant partner, was known to many 
as a member of the firm, he will not, by failing to give no- 
tice of his retirement, become liable to the creditors of the 
remaining partners, if such creditors, at the time of their 
respective contracts, were ignorant that he was ever a part- 
ner.* Where the partnership of a dormant partner is known 
to one particular creditor, he will be liable to that creditor, 
until he has notice of the partner’s retirement.‘ Knowledge 
by such creditor may be presumed, from the fact that it was 
matter of public notoriety at the place where the creditor 
dealt, that the dormant partner was connected with the firm.° 

The only notice necessary, as to all persons who have not 
had previous dealings with the firm, is by publication in 
some one of the usual advertising newspapers of the place, 
where the business is carried on. The notice must bea 
reasonable one. ‘The reasonableness of the notice is a 
question partly of fact and partly of law. The jury may, 
if they please, find the facts specially, leaving it to the 
court to decide the question as to the legal sufficiency of 
the notice, or they may find a general verdict under instruc- 
tions from the court as to what is in law a sufficient notice.° 
When the facts which are supposed to constitute notice are 


' Goddard x. Pratt, 16 Pick. 412. 

2 Evans v. Drummond, 4 Esp. 89; Brooke v. Enderby, 6 E. C. L. R. 23. 

3 Coll. on Part. 313; Carter v. Whalley, 20 E. C. L. 333; Armstrong v. 
Hussey, 12 Serg. & R. 315. 

4 Evans v. Drummond, 4 Esp. 89; Coll. on Part. 314. 

5 By Parke J. in Carter v. Whalley, 20 E. C. L. 334. 

6 3 Kent, 67; Mowatt 7. Howland, 3 Day, 353 ; Goddard v. Pratt, 16 Pick. 
432; Martin v. Walton, 1 McCord, 16. In Ketcham ». Clark, 6 Johns. 148, 
the court seem to think that the reasonableness of the notice may perhaps 
become a question of fact in some cases. 
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once ascertained, it is altogether a question of law, whether 
the notice was reasonable or not; and in such case, there is 
nothing to be left to the jury.’ 

In England, it seems to be necessary that notice should be 
given in a particular newspaper, the London Gazette,* but 
no similar rule prevails in America. It is sufficient in this 
country, if notice is given in some one of the usual adver- 
tising newspapers of the city or county where the business 
is carried on. A reasonable notice thus published is con- 
structive notice from the date of the publication to all the 
world, except those who have had previous dealings with 
the firm.* Evidence of the mere notoriety of the dissolution 
is not admissible to prove notice.‘ 

It is well settled, that those who have had previous deal- 
ings with the firm must receive actual notice, and the usual 
and proper mode is to send circulars to all such persons.* A 
creditor’s knowledge of the retirement of a partner may be 
inferred from circumstances, for it is sufficient if he possess 
such knowledge, without regard to the manner in which it 
was acquired. Evidence has even been admitted, that it 
was the usage of a firm to send circulars to their customers 
on any change of partners.” Where plaintiff sued A on a 
note signed A and B, dated 3d April, 1820, and subscribed in 
the handwriting of B, and it appeared that A the defendant 
and B had carried on business together as partners, under 
the firm of A and B, and that plaintiff had been one of their 
customers; and two witnesses proved, that in April, 1818, 


1 Mowatt v. Howland, 3 Day, 353. 

2 Coll. on Part. 311, and cases there cited. 

3 Ketcham v. Clark, 6 Johns. 147 ; Mowatt v. Howland, 3 Day, 353; Coll. 
on Part. 311. 

4 Pitcher v. Barrows, 17 Pick. 361. 

5 Graham v. Hope, Peake, 155; Wrightson v. Pullan, 2 E. C. L. 433; Coll. 
on Part. 311. 

6 Hart v. Alexander, 32 E. C. L. 715. 

7 Ib.; but see Flack v. Green, 3 Gill & J. 474. 
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A, B, and C entered into copartnership under the firm of C, 
B & Co., and carried on business at the same store, pre- 
viously occupied by A and B, that they (the witnesses), 
after the last mentioned period, had no knowledge of any 
separate firm existing under the name of A and B, and that 
the plaintiff, who lived in the same neighborhood, was fre- 
quently in the store of C, B, & Co., where notice of the dis- 
solution of the partnership of A & B was posted up, it was 
held to be sufficient evidence from which a jury might infer 
that the plaintiff had notice of the dissolution. In one 
case, notice of a dissolution of a partnership published in a 
gazette, which was taken by a bank, was held to be suffi- 
cient notice to the bank, though it had had previous dealings 
with the partnership.” 'The rule deducible from this case, 
says Mr. Justice Cowen, in Vernon v. Manhattan Co., 17 
Wend. 527, is too general. ‘The mere taking of the gazette 
is supposed to be enough, which is clearly going beyond the 
strongest cases. But it may be questioned, whether the 
latter case does not go quite as far in the opposite direction. 
The court there decided, that a publication of notice of dis- 
solution, in a newspaper taken at a bank, is not sufficient 
notice—the bank having had previous dealings with the 
firm—and was not competent evidence to be submitted to 
the jury. In England, the rule seems to be, that such evi- 
dence is sufficient to go to the jury, who may infer or not, 
as they think proper, that the party taking the paper re- 
ceived notice. In a case, where it was proved that notice 
of a dissolution of partnership was inserted once in a news- 
paper, taken in by the party sought to be affected by the 
notice, and left at his house in the usual course, lord Ellen- 
borough left it to the jury to say, whether the attention of a 
tradesman, in reading a newspaper, was not likely to be 
attracted by notices of the dissolution of partnerships, to 
1 Irby v. Vining, 2 McCord, 379. 
2 Bank of S. C. v. Humphrey, 1 McCord, 388. 
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which the attention of others might not be directed, and 
whether, under all the circumstances of the case, the plain- 
tiffs had actually received notice of the dissolution ; observ- 
ing, that in such cases, the usual and most prudent course 
was to send circular letters to all with whom the partners 
had dealings. In another case, his lordship observed, that 
a creditor might be expected to look into the gazette for 
notices of the dissolution of partnerships, but not for notices 
by carriers of the limitation of their responsibility.? And 
in a late case, it was even given in evidence against a cred- 
itor having had previous dealings with a firm, to prove notice 
of a dissolution, that the dissolution was published in a 
newspaper which was taken at a reading room, to which 
the creditor was a subscriber and which he frequently vis- 
ited. Whether actual or constructive notice has been 
given, is a question of fact for the jury,‘ and the weight of 
authority seems to be, that publication of notice of dissolu- 
tion of partnership in a newspaper, which is proved to be 
taken by a creditor, is evidence to go to the jury, that such 
creditor received notice. 

Although due notice of the dissolution of a partnership 
has been given, yet if the retiring partner suffer his name 
to be held out to the world in such a manner as to induce 
the belief that he still continues therein, he will be held 
liable for future contracts made by the other partners in the 
name of the firm; as if he allow his name to remain in 
the firm exposed to the public over a shop door, or to be 
used in printed invoices or bills of parcels, or to be pub- 
lished in advertisements.° The knowledge of the party 
that his name is so used, and his assent thereto, is the 


1 Jenkins v. Blizard, 2 E. C. L. 451. 

2 Munn v. Baker, 3 E. C. L. 339. 

3 Hart v. Alexander, 32 E. C. L. 715. 

4 By Shaw C. J. in Goddard v. Pratt, 16 Pick, 432. 
° Fox v. Clifton, 19 E. C. L. 240. 
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ground upon which he is estopped from disputing his lia- 
bility as a partner.’ 

A party has been held liable on a promissory note made 
in the name of the firm in which he had been a partner, 
though it was drawn after the dissolution of the partner- 
ship, he having suffered his name to continue in the firm, 
and although the plaintiff knew the facts at the time he 
took the note. Thus A, B, and C were partners. B re- 
tired from the firm, but it was agreed that his name should 
continue until a future day. A afterwards drew a note in 
the name of the firm, payable to B. Before this note was 
drawn, B informed D that he had ceased to be a partner, 
but that his name was to continue for a certain time. It 
was held, that B was liable on this note notwithstanding 
such communication made to D; for that D knowing that 
B’s name was to be continued, knew that he was therefore 
responsible, and of course he relied on that responsibility.’ 

There appears to be some disagreement among the cases, 
as to what shall be considered such an assent of the retiring 
partner. In one case, A and his three sons carried on busi- 
ness under the firm of A and Sons. A died in 1805, and 
his three sons continued the business under the same firm 
until 1808. 'T'wo of the sons, B and C, then withdrew and 
established a new business under a new firm; notice of 
dissolution was published in the London Gazette, and was 
sent round to the correspondents of the house. D, the 
other son, continued the old business by himself under the 
old firm, and accepted the bill in question drawn upon A 
and Sons. ‘I'he plaintiff had not had any dealings with 
the partnership of A and Sons when composed of the three 
brothers, and when he took the note in question did not 
know that the partnership had been dissolved. Lord Ellen- 
borough held that defendants were not liable, ample notice 

'Tb.; and see Stables v. Eley, 11 E. C. L. 497. 

2 Brown ov. Leonard, 18 E. C. L. 270; Coll on Part. 312. 
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having been given of the dissolution; and that they were 
not bound to apply to the lord chancellor for an injunction, 
to prevent the brother from using the old firm, or to take 
any notice of the firm which he might happen to use.’ 

In a subsequent case, however, the same judge decided, 
when after the dissolution of a partnership between A and 
B, and the advertisement of it in the gazette, A accepted a 
bill in the name of the firm bearing a date previous to the 
dissolution, for the accommodation of a third person who 
indorsed it for value, the name of the old firm continuing 
to remain over the shop after the dissolution of partnership 
and notice of it, and indorsement of the bill, that B was 
liable as a partner to a bona fide holder. The mere fact of 
B’s name remaining in the old firm over the shop after 
dissolution was held by the court to be sufficient evidence 
of B’s assent to his name’s so remaining.’ In another case, 
Abbott C. J. seems to take the same view and says, ‘if the 
name was continued over the door, that was certainly in- 
ducing persons to believe that he continued a partner.’’* 

The assent of the retiring partner to the continuance of 
his name in the firm seems to be properly a question for 
the jury. The fact that his name did so remain would in 
connection with other circumstances be strong and perhaps 
conclusive evidence of his assent thereto, as where it ap- 
peared that he was aware of the continued use of his name 
and was in the habit of visiting the place of business of 
the firm and advising with them as to their operations; in 
other cases, as where the retiring partner lived in a distant 
place and could not be supposed to be informed as to the 
acts of the remaining partners, the mere fact that his name 
continued to be used by them would not be competent evi- 
dence to prove his assent. G. W. B. 

Baltimore, Md. 

1 Newsome v. Coles, 2 Camp. 617. 

2 Williams v. Keats, 3 E C. L. 351. 

3 Dolman v. Orchard, 12 E. C. L. 47. 

















1840. | Mittermaier on the Excuse of Insanity. 311 


ART. V.—INFLUENCE OF INSANITY ON CRIMINAL RESPON- 
SIBILITY. 
De principio imputationis alienationum mentis in jure crim- 


inali recte constituendo. Disserit C. J. MirrerMater. 


Heidlb. 1838. 


In our last number was inserted a short notice of this per- 
formance from the Revue EHtrangere et Francaise, but the 
distinguished reputation of the author as a writer on crim- 
inal law, the great importance of the subject, and the 
fairness and ability with which it is treated, all concur in 
claiming from us a more particular account of its contents. 
Professor Mittermaier has come to his task, evidently well 
prepared by a thorough acquaintance with the labors of 
others, without distinction of country, and has discussed the 
difficult and delicate questions which this branch of medi- 
cal jurisprudence presents, in that spirit of calmness and 
candor which should ever preside over scientific inquiries. 
Had he followed the example of some who have under- 
taken to enlighten their fellow-men on this subject, he 
would have deemed it unnecessary to trouble himself about 
the facts recorded by competent observers, and acquainting 
himself with the writings of others just enough to misun- 
derstand their opinions, he would have plumed himself on 
his sagacity in detecting their errors, and displayed his 
regard for truth and courtesy, perhaps, by stigmatizing 
them as visionary theorists. ‘This, however, he has not 
done, and not having done it, he has subjected himself to 
the suspicion of being as wild and visionary as any of 
those who have humbly endeavored to make the criminal 
law of insanity faithfully reflect the light of modern sci- 
ence and modern humanity. 

It appears that professor Mittermaier published a disser- 
tation on insanity in relation to criminal law, in 1825, and 
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was induced, as he informs us, again to examine this subject, 
in consequence of the numerous contributions that have 
been made to our knowledge respecting it since that time, 
among which, as deserving the attention of jurists and 
legislators, he has paid us the compliment of mentioning 
the various articles that have appeared in this journal 
within the last three or four years. 

Insanity, in some form or other, is now considered among 
all civilized communities, to be a sufficient reason for ab- 
solving its subjects from all responsibility for criminal acts. 
The points in dispute are, what forms of the disease have 
this effect, and what legislative provisions will best protect 
the innocent and maintain the security of society. It is 
our author’s present object to elucidate these points, and 
we shall now proceed to state the results to which his inqui- 
ries have led him. 

Professor Mittermaier assumes as his starting-point, that 
the essential conditions of responsibility are a conscious- 
ness of having committed the offence, and a perfect freedom 
of the will, by means of which we possess the faculty of 
choosing between good and evil. It is not to be under- 
stood, that the freedom of the will is affected, merely be- 
cause the same inducements produce different determinations 
in different men, or in the same men at different times. 
Defective education, or a long course of vicious indulgence, 
may produce an habitual proclivity to evil, and render the 
individual, in popular phrase, a slave to his passions, with- 
out, however, abridging his moral liberty in such a manner 
as to take away responsibility. ‘To have this effect, the 
impairment of his freedom must have been not his own 
act, but have resulted from external restraint, or from the 
influence of disease or of other abnormal causes. 

Two conditions are required, says our author, to constitute 
that freedom of the will which is essential to responsibility, 
namely, a knowledge of good and evil, and the faculty of 
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choosing between them. Strictly speaking, the latter con- 
dition alone, it appears to us, has any connection with 
moral liberty, which is impaired only when the agent is 
constrained, in spite of his wishes and endeavors to the 
contrary, to choose the evil instead of the good. ‘To say 
that the actions of an insane man are involuntary, or, in 
other words, are performed without the exercise of any 
will at all, as writers on insanity have been in the habit of 
repeating after one another, is either to pervert language 
from its ordinary signification, or to state as matter of fact, 
what is a mere metaphysical quibble. An insane person 
may do—and feel perfectly free to do or not—what seems 
to him good; and, though he may believe that to be good 
which is really evil, yet so long as he can act according to 
the suggestions of his intellectual powers, so long his will 
continues free. Still, though knowledge of good and evil 
may not be a condition of free will, it is none the less 
essential to responsibility, and therefore our author’s re 
marks upon it lose none of their practical value. 

This knowledge of good and evil requires, first, that 
knowledge of one’s self by which he recognises his per- 
sonal identity, and refers his acts to himself; secondly, a 
knowledge of the act itself, that is, of its nature and conse- 
quences; thirdly, a knowledge of the relations of the act, 
both in regard to men and measures; fourthly, a knowledge 
that the act in question is prohibited either by the moral or 
the statute law. Whence it follows that whenever this 
knowledge is taken away or diminished by the influence 
of disease or other abnormal causes, responsibility is also 
taken away or diminished. 

The power of choosing between good and evil requires 
the absence of all those conditions which constrain a per- 
son to follow the will of another, so that he can only choose 
between the criminal act and another unavoidable evil. 
The constraining power is either external, when one is 

VOL. XXII.—NO. XLIV. 21 
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irresistibly forced to commit an act; or, internal, which 
impels a person, in the strongest possible manner, to act in 
a certain way. Among the conditions incompatible with 
criminal responsibility is to be reckoned that of insanity, 
when it really exercises the requisite degree of constraining 
force. 

Insanity consists in a certain perturbation, in which the 
equilibrium of the human forces—the harmony of which 
constitutes mental sanity—is so disturbed, that the agent 
either has no knowledge of the act or of its relation to the 
moral or statute law, or has so lost the liberty of choosing 
between good and evil, that he is impelled to criminal acts 
by an irresistible internal force, even against the convic- 
tion of his reason, and in spite of his efforts to the con- 
trary. 

The question now is, in what forms of insanity is crim- 
inal responsibility destroyed, and to answer this question, 
we are to ascertain how far, in each particular form, the 
knowledge and liberty above indicated are impaired. 

The knowledge requisite to responsibility may be re- 
moved, when the delinquent is deceived by false ideas 
respecting his own identity or that of other persons or 
things, and also when he is incapable of perceiving the legal 
relations of the act in question. Professor Mittermaier 
observes, very justly, that not every false notion can be 
considered as sufficient to annul criminal responsibility, and, 
as an example of such, he alludes to the case of one who 
imagined that he was cruelly harassed by the persecutions 
of a certain person whom he falsely considered to be the 
cause of all the misery he endured. The particulars of 
this case, by which we could better judge of its nature, are 
not given, but it seems on the face of it to be one of insane 
belief; and if it appeared that there was no communication 
between the two individuals, or that the fact of persecution 
was in any way impossible, then there could be little if 
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any doubt, that such was its nature. Indeed, our author 
subsequently alludes to the case of a young man who as- 
sassinated a couple of women in the theatre of Trieste, in 
the false belief that he had been made the miserable victim of 
the charms and incantations of the younger,' and approves 
of his acquittal on the ground of insanity, though this 
false notion was the most prominent and only positive sign 
of insanity. We strongly suspect, too, that the next ex- 
ample, that of a mother who kills a beloved daughter in 
the belief that she was in imminent danger of seduction, 
and that sudden death alone could save her from eternal per- 
dition, is one of those false notions which indicate an irre- 
sponsible state of mind, for we cannot recollect any similar 
case—and they have been of frequent occurrence—in 
which the proof of insanity was not established by other 
tests. In order that the false notion may be deemed sufli- 
cient to annul responsibility, continues our author, it must 
have exerted such a power over the patient’s mind, that he 
could not free himself from the delusion by which he was 
possessed. Insane people are, no doubt, deeply engaged by 
the crotchets that besiege their brain, but we are not sure 
that in this respect they greatly differ from many of their 
saner fellow-men. It would be no less difficult to convince 
the latter of the absurdity of some of their darling notions, 
though obvious enough to every body else, than to con- 
vince the maniac that he is not a powerful king, or about 
to marry a beautiful princess. The character of the pre- 
dominant notion can never, indeed, by itself alone, furnish 
a sufficient test for judicial purposes, of the condition of 
the mind, because in the unequivocally insane it is not 
always absurd, unfounded, or false. The question of in- 
sanity is to be decided by an examination, not only of the 
predominant notions, but of the mental constitution when 


1 See 14 Am. Jurist, 268. 
21* 
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well, the bodily health, the circumstances attending the 
act, &c., and we regret that professor Mittermaier has not 
taken occasion to state, that this course, if faithfully and 
deliberately pursued, will generally clear up any doubts 
that may have been produced by the character of the 
patient’s belief. He next goes on to say, that the pathologi- 
cal condition which gives rise to the false notions ought to 
be of considerable duration, to render the latter an excuse 
for criminal acts. But if the presence of the pathological 
condition be clearly proved, why require it to have existed 
for a year or a month, rather than a week or a day? ‘True, 
it may have existed for some time without being observed, 
or at least, without being susceptible of legal proof, but the 
moment this proof is furnished, whether sooner or later, 
the duration of the disease is obviously an indifferent cir- 
cumstance. 

On the subject of lucid intervals which are next alluded 
to, the author’s views, so far as they are expressed, coin- 
cide with those we have hitherto maintained in this journal. 
We cannot satisfy ourselves, however, that there are any 
grounds of distinction, as he intimates there are, between 
intermissions and lucid intervals; and by the best English 
and French writers, these terms are used as meaning the 
same thing. By intermissions we mean those periods of a 
disease, during which the more prominent symptoms have 
entirely disappeared, the pathological condition which gave 
rise to them still remaining in some form or other; and 
what but this, in reference to insanity, is the lucid interval, 
as described by professor Mittermaier himself. “ That 
state only can be called a lucid interval,” says he, “in 
which, the disease yet remaining, the patient perceives his 
morbid condition, and is no longer impelled by any delu- 
sion, nor blind appetite preventing the free exercise of the 
will.” 

'T'o the inquiry whether the knowledge requisite to re- 
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sponsibility is to be considered as unimpaired, when the 
individual manifests design or contrivance in the execution 
of his plans, or can in any respect distinguish good from 
evil, our author’s reply is precisely what might have been 
expected from one who has made himself acquainted, by 
personal observation, or the perusal of accredited works, 
with the manners, views, and conduct of the insane. He 
recognises cunning and contrivance among those qualities 
which are least frequently affected by insanity; and the 
power of distinguishing good from evil, abstractly consid- 
ered, he declares to be unimpaired in a very large proportion 
of cases. He rebukes the English jurists for their rigid 
adherence to the antiquated doctrine, that whoever can 
distinguish good from evil enjoys freedom of will, and 
retains the faculty, if he please to use it, of conforming his 
actions to the requirements of law. On this point, to use his 
own language, ‘‘ the true principle is, to look at the per- 
sonal character of the individual whose responsibility is in 
question, to the grade of his mental powers, to the notions 
by which he is governed, to his views of things, and 
finally to the course of his whole life and the nature of the 
act with which he is charged. A person who commits a 
criminal act, may be perfectly well acquainted with the 
laws and their prohibitions, and yet labor under alienation 
of mind. He may know that homicide is punished with 
death, and still have no freedom of will.” It was scarcely 
to have been expected, in an age that has witnessed an 
unexampled diffusion of knowledge, that a truth like this, 
which is testified to by the unanimous voice of those who 
have devoted any particular attention to insanity, and 
which may be considered as well established as any truth 
dependent on observation, should be positively denied by an 
English judge, and that too under the tremendous conse- 
quence of directly producing the death of a fellow-being, and 
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establishing a precedent that might seal the fate of num- 
berless others.’ 

We are obliged to differ from professor Mittermaier re- 
specting the degree of mental perturbation in insanity, 
requisite to annul criminal responsibility. Indeed, some of 
his remarks seem to be inconsistent with the general spirit 
of his dissertation, and with particular passages in which 
this question is touched. It is necessary, he says, “either 
that the use of reason should be clearly taken away, and 
the agent prevented from perceiving the nature and conse- 
quences of his acts; or that some figment of the imagina- 
tion, or delusion, should so possess the individual and 
distort his perceptions, that it becomes his rule of action 
and shapes all his thoughts, desires and actions. A man 
who imagines that his brain is gnawed by serpents, or that 
his legs are made of glass, may, in the opinion of medical 
men, be deemed insane, but cannot, for the single reason 
alone that he is possessed by some delusion, be placed in 
the number of those who are freed from responsibility, on 
account of insanity.” In reply, we would say that there 
is a large proportion of the unequivocally insane, whom, 
we are sure, our author would be the last to hold respon- 
sible for criminal acts, who are so far from being under the 
complete and constant dominion of their predominant 
notions, that on other subjects they converse rationally and 
pertinently, and perform mechanical operations and dis- 
charge other duties, with as much despatch and propriety, 
as if they had never been otherwise than sane. It seems 
not to be generally understood, that it is only a class of 
insane patients who are continually brooding over their 


1 We allude to the charge of justice Park in the trial of Greensmith at the 
summer assizes for the county of Nottingham, 1837. We shall embrace an 
early opportunity to give some account of this case, so strongly characteristic 
of the state of knowledge and feeling among English jurists, on the subject 
of insanity. 
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troubles and revolving their peculiar ideas, while there are 
other classes no less insane, in every rightful signification 
of the term, who are able to withdraw from their dis- 
eased fancies, and to talk, act, and appear like rational men. 
‘‘ When the delusion occupies the whole mind and governs 
all the perception and actions,” to quote from a subsequent 
page, responsibility is annulled, ‘ because then, the under- 
standing which teaches that a meditated act is bad cannot 
exert its force.’ If the fact presumed in this reason—that 
the understanding fails to recognise the true notice of ac- 
tions—be established, it certainly must be immaterial how 
far the delusion extends. In the very case mentioned, that 
of a man who imagines his legs are made of glass, our 
author is led by another rule in a subsequent part of his 
tract, to conclude that he could not be held responsible for 
wounding another, who should approach him with a cane 
for the purpose of breaking his legs, because he acts upon 
the law of self-defence. Here it must be admitted, that the 
understanding cannot exert its force, in this particular case, 
and yet the person’s mind is so far from being entirely 
occupied with the delusion, and all his thoughts and per- 
ceptions governed by it, that he may, in spite of his glass 
legs, be a worthy and efficient member of society. If the 
delusion is produced by insanity, by a pathological condi- 





tion—and he admits that it may be—and more especially if 
the criminal act be its direct offspring, then the individual 
would be irresponsible under the legislative provision which 
the author advocates in the latter part of the dissertation, 
namely, that responsibility shall be considered as annulled 
by the presence of insanity. 

Melancholy can affect responsibility only when so severe 
as ‘“‘to pervade the whole nature of the wretched man, 
deprive him, in a measure, of the consciousness of his 
actions, and pervert the ordinary rule of life.” The term 
melancholy is here used probably in the popular and not the 
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medical signification, meaning a state of sadness and mental 
depression, which may or may not be a symptom of disease, 
and thus used, the remark here quoted is, no doubt, gene- 
rally correct. In practice, however, the question never 
would be, whether the melancholy were slight or otherwise, 
but whether or not it were a symptom of insanity. 

On the subject of homicide connected with suicide, we are 
not aware that professor Mittermaier differs from the prin- 
ciples of the English common law, except perhaps, in the 
case, where two persons desirous of dying agree in good 
faith to kill each other. He thinks that the survivor, if 
there happen to be one, is not a fit object of punishment ; 
but whether, because he considers his responsibility annulled, 
or that the act is not criminal, we are not told. 

Wrong views and opinions which lead men to crime are 
not sufficient to annul responsibility, unless they exert such 
an influence on the mind, that it is not aware that the crim- 
inal act is contrary to the laws, either believing it to be 
permitted by the laws, or confounding and distorting its 
legal relations. Religious or political fanaticism, we may 
add by way of illustration, may lead a man to believe that 
the murder of an obnoxious individual would be good 
service to God or the country, without his forgetting, for a 
moment, that it would be an unlawful anda penal act; 
while insanity giving rise to the same notion would also 
deprive the intellect of the power of discerning its true rela- 
tions to the law. 

Neither does the existence of hallucinations necessarily 
annul responsibility, because they may not be the offspring 
of disease, or only of that incipient stage of it when the 
mind has not lost the faculty of distinguishing the true from 
the false, and of regulating the conduct in conformity to the 
law. ‘They often occur in bad men whose sensibilities are 
quickened by the upbraidings of conscience, or the agony 
of remorse; and so vivid may be these false perceptions 
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under such circumstances, that the reflective powers may 
believe them to be real and true without losing their accus- 
tomed sanity. Hallucinations, therefore, are to be consid- 
ered as indicative of a disturbed, not necessarily of an 
insane mind. 

The course of our author’s inquiry next leads him to 
consider the effect of insanity on free-will, or the faculty of 
choosing between good and evil. He admits a form of men- 
tal derangement, called by the French writers, folie raison- 
nante, and by the English, moral insanity, in which, without 
any perceptible derangement of the intellect, and without 
any thought of personal advantage, the patient is urged by 
a blind, irresistible impulse to certain acts of violence or 
destruction. The objections usually brought against the 
reality of this form of insanity and its competence as an 
excuse for crime, are satisfactorily removed, but as the dis- 
cussion presents no points that have not been more fully 
treated in works easily accessible to the reader, we have 
thought it hardly worth our while to dwell upon them here. 
We are utterly unable to account for the prevalent reluctance 
to admit this species of insanity, and it certainly will excite 
the wonder of the next generation, that doctors and lawyers 
should have warmly disputed about the existence of a dis- 
ease, which, for years, had been a matter of daily observa- 
tion in every lunatic retreat and hospital in the land. Where 
this affection is alleged in excuse for crime, it must be proved, 
first, that it was really present; secondly, that it had arrived 
to that stage in which its impulses are irresistible ; thirdly, 
that it should be the exclusive cause of the criminal act. 

The opinion of one of his countrymen, Diez, that mental 
alienation is always to be presumed, when a crime is com- 
mitted without any hope or thought of advantage, receives 
no favor from our author, though he admits that under such 
circumstances, the greatest prudence is required on the part 
of the judge, lest he be unintentionally guilty of much in- 
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justice. Georget has laid down a similar, though broader 
principle, which he would probably find less objectionable, 
‘that an act committed without interest, without passion, 
and opposed to the natural character of the individual, is 
evidently an act of madness.” 

Professor Mittermaier very properly rejects the principle 
put forth by some writers on this subject, that responsibility 
should be considered as annulled, when any disease is present 
which might have produced mental derangement, or exerted 
a certain power over the mind. He thinks the criminal act 
should be clearly proved to have been the offspring of dis- 
ease accompanied with unequivocal insanity. In regard to 
epilepsy, which is one of the diseases referred to in this con- 
nexion, his remark is worth remembering, that not only is 
the mind so disturbed during the paroxysm as to be deprived 
of all consciousness, but is greatly enfeebled by the long 
continuance of the disease, and finally reduced to a state of 
mania, or fatuity. 

The accession of the state of puberty sometimes give rise, 
among other phenomena, to considerable mental disturbance, 
under the influence of which the youth may be guilty of 
unlawful, and even criminal conduct. A large proportion 
of the cases of motiveless incendiarism, monomanie incen- 
diaire, as it is called by Esquirol, which have been observed 
in Germany, were in girls from nine to fifteen years of age; 
and are attributed by Henke, who has devoted some atten- 
tion to this subject, to the arrest or disturbance of the evolu- 
tion of the organs which takes place at the time of puberty. 
It appears however from the researches of Marc, that in 
France, this kind of incendiarism is far oftener committed 





by males than females—by adults than youth, so that we 
are not to look for its cause exclusively in the changes inci- 
dent to puberty. Our author considers it necessary that 
there should be positive and satisfactory proof of mental 
disturbance, independent of the mere circumstance of the 


accused being at the age of puberty. 
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Pregnancy is sometimes accompanied by abnormal condi- 
tions of the mind, under the influence of which, the indi- 
vidual cannot be justly considered as responsible for crim- 
inal acts. Of course, in every case, some proof is required 
that pregnancy is thus accompanied, beyond the mere alle- 
gation of the accused, and this, our author looks for in the 
character of the act itself, or in the general mental and 
bodily health. If the act were, to all appearance, motiveless, 
or the mind were evidently laboring under excessive melan- 
choly, or other strong symptoms of mental alienation, the 
presumption is in favor of the accused. 

Professor Mittermaier devotes a couple of pages to mono- 
mania, by which he means an insane impulse to a specific 
crime, such as murder, theft, incendiarism, without seeming 
to be aware that this form of insanity is universally consid- 
ered—at least by French and English writers—as the same 
thing which Pinel first described under the term manie sans 
delire, and which he has already discussed. Of course, his 
remarks relative to the effect of the one, on responsibility, 
are equally applicable to the other. 

Having thus examined the various disorders of the mind 
capable of impairing legal responsibility, professor Mitter- 
maier next indicates and briefly comments upon several 
forms of legislation which have been adopted in reference 
to this subject. We trust that the necessity of correct and 
philosophical] legislation on this point is beginning to be felt, 
and certainly the time has come when the condition of med- 
ical and legal science warrants us to expect, that the crim- 
inal law relative to insanity will soon be as distinctly and 
definitely settled as the nature of the subject will possibly 
admit. It is time that this relation were fixed by something 
more stable, more accurate 





something more like law—than 
the vague and conflicting speculations of courts and juries 
which determine it now wherever the English common law 
is in force. We have strong reason to believe that within a 
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few years, persons have been convicted and executed, in 
England—and for aught we know, the remark is applicable 
to this country, though probably in a less degree, whom 
any medical man at all competent to give an opinion, would 
have pronounced unequivocally insane. And this event has 
happened merely because the judge, who may not have 
given an hour’s attention to the subject of insanity in the 
whole course of his life, has entertained some peculiar 
notions respecting its eflects on the will or the intellect. 
May we not reasonably require that our law-makers, who 
never deem it beneath their official dignity to exhaust the 
resources of legislation for the protection of alewives, or 
oyster-beds, should devise some measures for effectually 
preventing the wretched victim of insanity from suffering 
the fate of the hardened felon. 'The Germans have differ- 
ently estimated the value of human life and reputation, and, 
unshackled by that veneration for the wisdom of their ances- 
tors which hallows even their errors, they have freely re- 
sorted to the light of the present, as well as of past times, 
in their endeavor to perfect the criminal law of insanity. 
True, different states have adopted different legislative 
provisions, some more and some less calculated to obtain 
their object, but the very circumstance of this diversity of 
results is indicative of a spirit of inquiry and desire of im- 
provement, which will sooner or later remove their imper- 
fections. It will not be thought unprofitable, we trust, to 
exhibit the course which legislation on this subject has 
taken in Germany, and this we are abundantly enabled to 
do, by the examples which professor Mittermaier has ad- 
duced. 

First, “ the legislator, without laying down any principle 
by which insanity is to be judicially established, may men- 
tion various diseases in the code, as those alone which the 
judge may consider as freeing from responsibility.”’ 

The Bavarian code (1313) follows this course, as well 
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as the code of Basle, promulgated in 1835. In article 2 of 
the latter, we find the following words :—‘ Minors, and 
those laboring under general mania, or hallucination, cannot 
be punished as criminals, nor, generally speaking, can any 
others be thus punished, who have committed a crime while 
deprived of the use of their minds (Geistesabwesenheit.)” 
The same exemption from punishment is made in the code 
of Turin, (1835) art. 63: ‘* Persons laboring under general 
mania, or hallucination, as well as all others who were de- 
prived of the use of their understanding at the time when 
the illegal act was determined on and executed, cannot be 
punished for penal offences.”’ In the proposed Hanoverian 
code, we find the following articles :—‘‘ An unlawful act 
which was not committed with wrong intentions, nor in 
consequence of carelessness, is exempt from punishment.” 
Art. 82. ‘ They therefore are exempt from all punishment 
for crime, who labor under general mania, general, or partial 
hallucination, or generally speaking, any mental or moral 
disorder by which the use of reason is taken away.” Art. 83. 

Professor Mittermaier very justly objects to this method, 
that the diversity of opinion among medical men, respecting 
the names and exact nature of mental disorders, must be a 
source of endless uncertainty and embarrassment both to 
the legislator and the judge. How can the former be sure 
that the names which he uses will signify the same disorder 
to others, that they do to him? And how is the latter to 
ascertain that the case before him can be referred to this or 
that disorder specified in the law? ‘The only resource they 
have, is to be guided by the opinion of some particular 
physician, or college of physicians,—an imperfect method 
of obtaining the principles of eternal truth. It is to be con- 
sidered, too, that the progress of science may make us ac- 
quainted with new forms of disease, or improve the nomen- 
clature of those we already know; and hence it may happen 
that the judge will be obliged to condemn the accused, though 
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satisfied by the results of new and enlarged experience, that 
he is laboring under a form of mental disorder, which ren- 
ders him irresponsible for his acts, but is not mentioned in 
the law which he is bound to follow. Besides, there are 
various stages in every mental disorder when the patient 
may be really irresponsible, but the features of which are 
not strongly enough defined, to warrant the physician in 
referring it to any particular one of the forms mentioned in 
the law.’ 

Secondly, a general principle may be laid down, by which 
the judge is to decide, whether or not, the accused is respon- 
sible for criminal acts. 

This course has been taken by the framers of the proposed 
Saxon code which contains the following article :—‘ Respon- 
sibility is annulled in persons who are deprived of the use 
of reason, by mental disease.” Art. 65. 

Our author observes, that considering the infinite diversity 
of opinion respecting the exact meaning of such general 
terms, the legislator will be likely to fall short of his pur- 
pose, by making them too broad or too narrow in their im- 
port. It is very possible, that in any particular trial, no 
two persons could be found to agree respecting the practical 
application of such terms as, deprived of the use of reason, 
bereft of understanding, &c., and how many judges would 
see, in the unfortunate monomaniac before them,—who, 
though stained with the blood of a fellow-man, whom some 
wild delusion had prompted him to kill, is still correct and 
coherent in his discourse, staid and dignified in his demean- 
or, ready and shrewd in his replies,—a being deprived of 
his understanding, or the use of his reason? We have seen 
too often the deplorable failure of such general terms to 
protect the miserable subjects of disease, under the opera- 
tion of the English common law, to doubt for an instant of 
the entire correctness of our author’s remark. 


1 See a remarkable case of this kind, that of Pechot, in our last number. 
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Thirdly, particular diseases may be mentioned, as ex- 
amples of those which annul responsibility. 

In the Norwegian code proposed in 1835, we find the 
following article :—‘‘ They are exempt from punishment for 
their acts, who are affected with general mania or hallucina- 
tion, and also they who are deprived of the use of their un- 
derstanding by sickness.” 

The same objections that were urged against the first 
form of legislation are equally applicable, says our author, 
against this. Indeed, the illustration here given from the 
Norwegian code, it appears to us, would have been as pro- 
perly arranged under the first. 

Fourthly, we may lay down a general principle for de- 
termining the state of mind in which responsibility is an- 
nulled, and adduce certain diseases as illustrations of the 
principle. 

In the proposed Wurtemberg code, article 91 contains 
these words :—-*‘ An illegal act is exempt from punishment, 
if committed in a state of mind in which the use of reason 
is taken away; to this state belong, chiefly, general mania, 
general and partial hallucination, entire imbecility, and 
complete confusion of the senses, or understanding.” In 
the code of the grand duchy of Hesse, proposed in 1836, 
the 29th art. reads thus:—‘‘ By reason of their impaired 
responsibility, punishment cannot be inflicted on those who 
commit penal acts in a state of sleep, of somnambulism, of 
general mania, of hallucination, of imbecility, or of any 
other mental disorder, which either takes away all con- 
sciousness respecting the act generally and its relation to 
penal law, or, in conjunction with some peculiar bodily con- 
dition, irresistibly impels him, while completely unconscious, 


to violent acts.”” ‘The code of the grand duchy of Baden, 
proposed in 1837, has the following provisions :—‘“ Re- 


sponsibility is annulled in that condition, in which, either a 
consciousness of the criminality of the offence, or the free 
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will of the offender, is taken away.” Art. 65. ‘To the 
condition which annuls responsibility on the strength of 
the 65th article, belong chiefly imbecility, hallucination, 
general mania, distraction and complete confusion of the 
senses, or understanding.” Art. 69. In the code of Lucerne 
in Switzerland, article 61st reads thus :—‘ 'They who have 
committed an act, in a condition in which they did not 
possess the use of their reason, are irresponsible for that act, 
such as those who labor under general mania, general or 
partial hallucination, or any mental disorder, by which the 
use of reason is taken away.” In the code of 1836, we 
find the following provisions :—‘‘ They only are responsible 
for their acts who perceive their illegality, and are capable 
of refraining from them.” Art. 76. ‘The application of 
penal law is debarred, therefore, in respect to those, who, 
when they committed the act, were deprived of the use of 
their reason, by general mania, hallucination, imbecility, or 
otherwise.” Art. 77. 

This method, our author considers preferable to the others 
we have mentioned, inasmuch as it better conveys the real 
intention of the legislator, and better indicates the meaning 
of his terms. 

Fifthly, the legislator may lay down the principle by 
which responsibility is to be judicially determined, and 
mention, by some general designation, alienation of mind, as 
among the causes that remove responsibility. 

In Livingston’s code (New Orleans, 1824, chap. 111, p. 
15,) we have the following words :—‘ No act done by a 
person in a state of insanity can be punished as an offence.” 
The revised statutes of the state of New York, (Albany, 
1836, vol. ii, p. 582,) contain the same words. The French 
penal code is equally simple :—‘‘ There can be no crime, 
nor offence, if the accused were in a state of madness at the 
time of the act.” Art. 64. 

We cordially agree with our author in considering this 
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provision as not only having the merit of simplicity, but 
also as best calculated to promote the ends of justice. ‘True, 
it cannot be denied, that an insane person may be actually 
guilty of a criminal act, his insanity being very partial, and 
the act not within the range of its operation, while by the 
letter of the law, he must be acquitted. The only way of 
avoiding this evil, would be to add something like the 
following ;—provided, i¢ cannot be proved that the act was 
not the offspring of the insanity. We are not certain, how- 
ever, that even this provision might not be the means of de- 
feating the intention of the legislator. 

The concluding observations of professor Mittermaier 
breathe the spirit of the humble, truth-seeking philosopher, 
and should sink deep into the minds of all whose duty it is 
to make or administer the criminal law of insanity. ‘In 
fixing upon the principle of responsibility, the legislator 
should avail himselfof whatever light the progress of science 
may have furnished. With jurisprudence alone for his 
guide, he will never arrive at the truth. Itis his duty to 
give his attention to the researches of philosophers and 
physicians, to examine them impartially, and select what- 
ever in them is good. In laying down the principle, he 
should avoid indefinite and ambiguous terms, but in clear, 
well selected language express the certain indications by 
which his condition may be recognised, whose responsibility 
is in question. Neither is the judge, whose duty it is to ad- 
minister the law, to be satisfied with merely knowing what 
are its provisions. He should go back to the fountain from 
which the legislator himself has drawn,—to the precepts of 
philosophy and medicine, without which and destitute of 
the aid that true science alone can furnish, he will be un- 
able, in numberless cases, to arrive at the real meaning of 
the legislator.” I. R. 

VOL. XXII —NO. XLIV. 22 
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ART: VI.—ON EXTRADITION, OR THE DELIVERY OF FUGI- 
TIVES FROM FOREIGN STATES, CHARGED WITH CRIMES 
COMMITTED THEREIN. 


[Two cases have recently occurred in this country, in which it has become 
important to investigate the subject of extradition ; the case of Dr. Holmes, 
claimed by the authorities of Lower Canada of the governor of Vermont, 
and the case of the negroes captured in the Spanish schooner Amistad, 
claimed of the government of the United States, as offenders against the 
laws of Spain. 


The governor of Vermont, in pursuance of a request from the governor of 


Lower Canada, made an order for the surrender of Holmes, the execution of 
which was suspended by a habeas corpus, issued by one of the judges of the 
supreme court of the state. The case was argued on behalf of Holmes 
before the whole court, on the 20th July last, by Mr. Van Ness, formerly 
governor of Vermont, in a very able and conclusive manner. This argu- 
ment is republished below, as a valuable and interesting document. In con- 


nection with Mr. Van Ness’s argument, we republish a letter addressed by 


L. S. Cushing, one of the commissioners for codifying the criminal law of 


Massachusetts, and also one of the editors of this journal, to Ellis Gray 
Loring, Esq., of Boston, on the same subject.] 


MR. VAN NESS’S ARGUMENT. 


Tue court have already seen that our motion for the dis- 
charge of the prisoner rests upon the following grounds: 

1. There is no obligation by the laws of nations to sur- 
render persons charged with the commission of crimes in 
foreign countries, but it is a mere matter of comity between 
the different governments, and it is discretionary with each 
how to act upon the subject. 

2. Whether there exists an obligation or a comity, a state 
cannot act upon the matter, but it appertains exclusively to 
the government of the union. 

3. Admitting that the state has a concurrent jurisdiction 
over the subject with the national government, yet the 
governor cannot order a surrender without an act of the 
legislature giving him the power. 

4. The practice of surrendering, whether by obligation 
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or comity, should be mutual, but it cannot be so here, since 
the governor of Canada does not possess the power to sur- 
render a British subject; consequently no American citizen 
should be surrendered on our part. 

The writers on the law relating to the subject do not 
agree with respect to there being an obligation to surrender 
persons charged with crimes in one country and escaping 
into another. Grotius, Burlemaqui, and Vattel, appear to 
be on the affirmative side of the question, while Puffendorf, 
Martens, and Coke, are on the other side. 

Those who are in favor of the principle of surrender are 
quite vague as to the nature of the cases in which surren- 
ders are to be made; and it is admitted that the modern 
practice has varied, and been confined only to great crimes. 
The obligation, moreover, is stated to be in the alternative ; 
that is, that the criminal shall be given up to the power 
demanding him, or be punished by the government where 
he is found. 

There is no English authority that maintains the doctrine 
contended for. In two of the cases cited the persons ac- 
cused were sent to Ireland for trial, and in another to 
Calcutta, and in all three of them it was upon the ground 
that this was allowable by the provisions of the habeas 
corpus act of Charles the second, since the places to which 
the prisoners were sent were under the dominion of the king 
of England.. What was done with the man who was sus- 
pected of a murder in Portugal is left in doubt, the whole 
report of the case being as follows :—‘‘ on a habeas corpus it 
appeared that the defendant was committed to Newgate, 
on suspicion of murder in Portugal which (by Mr. Attor- 
ney) being a fact out of the king’s dominions is not triable 
by commission upon 35 of Henry 8, c. 3,s.1, but by a 
constable and marshal; and the court refused to bail him.” 

The remark of judge Heath in the case of Meer against 


Kay, although foreign to the question before the court, so 
29% 
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far from operating against us, clearly shows that he did 
not consider the surrender of criminals as a matter of obdi- 
gation. Tle expressly put it upon the ground of the “ co- 
mity of nations,” that it had been held that the crew of a 
Dutch ship, which had run away with the vessel, might be 
sent back. 

Let us turn to the American authorities. Chancellor 
Kent, in the case of Washburn, reported in the fourth vol- 
ume of Johnson’s chancery reports, holds that it is the law 
and usage of nations to deliver up offenders charged with 
crimes, and escaping into a foreign friendly jurisdiction. 
In his commentaries he adopts the same doctrine. 

No person can entertain a higher respect for the talents 
and learning of chancellor Kent than I do, but I beg leave 
to insist upon it that in this instance he has gone too far. 
He will even have it that the twenty-seventh article in 
Jay’s treaty, providing for the mutual surrender of fugi- 
tives accused of murder or forgery, merely operated as a 
restriction of the existing obligation, with respect to the 
nature of the crimes, and that after the expiration of the 
treaty the previous obligation was revived in its full extent, 
and thus applicable to other crimes as well as murder and 
forgery. 

But chief justice Tilghman, in the case of Deacon, re- 
ported in the second volume of Wheeler’s criminal cases, dis- 
sents entirely from the opinion of chancellor Kent; and it 
appears to me that no impartial man can read this case 
without becoming convinced that no surrenders of fugitives 
ought to be made by our government to any foreign power, 
simply upon the general provisions of the laws of nations. 

Judge Story, in his “ Conflict of Laws,” evidently means 
to have it understood that he views the matter to rest en- 
tirely on comity, and not that there exists any right to 
demand a fugitive, or any obligation to surrender him. 

But the decisions and practice of our own government 
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are conclusive upon this point, and should have a binding 
force upon all our magistrates and tribunals. It has been 
held from the first organization of our government until the 
present time, that no obligation existed to surrender fugitives 
from other countries. Mr. Jefferson, while secretary of 
state under president Washington, answered an applica- 
tion of Mr. Genet, the French minister, in the following 
terms :— 


‘The laws of this country take no notice of crimes committed 
out of their jurisdiction. The most atrocious offender coming 
within their pale is received by them as an innocent man, and 
they have authorized no one to seize or deliver him. The evil of 
protecting malefactors of every dye is sensibly felt here, as in 
other countries ; but until a reformation of the criminal codes of 
most nations, to deliver fugitives from them, would be to become 
their accomplices. The former is viewed, therefore, as the lesser 
evil. When the consular convention with France was held under 
consideration, this subject was attended to; but we could agree 
to go no farther than is done in the ninth article of that instru- 
ment, where we agree mutually to deliver up captains, officers, 
marines, sailors, and all other persons being part of the crews of 
vessels, &c. Unless, therefore, the persons before named be 
part of the crew of some vessel of the French nation, no person 
in this country is authorized to deliver them up; but on the con- 
trary, they are under the protection of the laws.” 


Mr. Munroe, as secretary of state under president Madi- 
son, in his instructions to our commissioners at Ghent, 
said—‘ offenders, even conspirators, cannot be pursued by 
one power into the territory of another; nor are they 
delivered up by the latter, except in compliance with trea- 
ties, or by favor.” And as our government has in all cases, 
where applications have been made by foreign governments, 
refused to surrender upon the same ground, I would ask, 
whether these decisions, and this practice, are not conclu- 
sive upon all the authorities of our national and state go- 
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vernments? Are we still to look among the general and 
vague remarks of the writers upon the laws of nations to 
ascertain what are our obligations in this respect, when 
they have been so fully settled by our own government? 
This would indeed be most extraordinary. 

And may it not with propriety be said, that, as a general 
principle, the non-surrender of fugitives from other coun- 
tries would be altogether the most consonant with reason 
and humanity. When a foreigner enters upon our tervitory, 
although he may have been guilty of a crime before his 
arrival, let him be viewed by our laws as an innocent man, 
and fully entitled to their protection. If he conducts him- 
self properly and uprightly he may be looked upon as a 
reformed man, and the object of punishment is in a measure 
accomplished. But if he should continue his evil course 
by the commission of new crimes, these same laws will 
then put an end to his career, and public justice will be 
satisfied. ‘That such has actually been the course more 
generally pursued by the respective civilized and christian 
nations, is evident from the few cases of surrenders which 
have taken place, among the many thousands where of- 
fenders have sought refuge in foreign countries. 

But it is for our national government to determine 
upon the proper course, and to regulate the matter with 
foreign powers. If the principle of surrender should be 
adopted, there is no way in which two nations can so well 
come to a clear and mutual understanding as by treaty 
stipulations. In this way each party will always under- 
stand precisely not only its own duties, but also the obliga- 
tions of the other. In Jay’s treaty it was deemed proper 
to insert a stipulation for the mutual surrender, between 
the United States and England, of all persons charged 
with murder and forgery. Since the expiration of that 
treaty, the agreement has never been renewed. 

Secondly, from the nature and organization of our na- 
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tional government the power belongs to that, as incident to 
to our foreign intercourse. And it must of necessity be an 
exclusive power. 

In contending for this principle, there is no necessity for 
depreciating the character and authority of the individual 
states. The constitution of the United States has made a 
just and reasonable distribution of power between the na- 
tional and state governments, and whoever undertakes to 
wrest from either any of the powers thus conferred, cer- 
tainly renders no benefit to the other. The cry of stale 
rights, when made with a view of disturbing the national 
government in the exercise of an authority, or of claiming 
such authority, on the part of the states, in cases in which 
it can be exercised by the former alone, in a manner ad- 
vantageous and effective for the states themselves, should 
not, for a moment, be listened to. 

I profess to be as firm a supporter of the constitutional and 
sovereign rights of the states as any other man, but I do 
not consider it necessary, in order to prove the sincerity of 
my professions on this score, that I should attempt to nullify 
or impair any one of the necessary and unquestionable 
powers of the national government. ‘The doctrine, more- 
over, sits natural upon me; I have always contended 
for it. 

l.et me here remark that the power of acting upon the 
subject is not denied to the national government by the 
counsel on the other side. But the question, as it relates 
to this part of the case, is, whether that power is exclusive, 
or whether the states have also a right to exercise it. 

There are three ways in which the states are deprived 
of power by the constitution. First, where there is a grant 
to the national government exclusivein its terms. Secondly, 
where after a grant to that government, there is a pro- 
hibition upon the states in relation to the same subject. 
And, thirdly, where the exercise by the states of an au- 








336 On Extradition. {[Jan. 


thority conferred upon the national government, would be 
repugnant and incompatible. 

It is not necessary to inquire whether the power to act 
upon the subject of surrendering fugitives from foreign 
countries is included in any grant of the character described 
under the first of these heads; nor whether in any prohibi- 
tion referred to under the second; but it will be sufficient to 
show that it becomes exclusive in the national government 
upon the principle stated under the last head. 

The national government alone understands the state of 
our relations with each foreign government, and, therefore, 
can alone know how to act upon a matter of this kind 
towards each one of them. An attempt on the part of the 
states to interfere in cases of this sort might not only dis- 
concert the action and intentions of the national government, 
but might actually prevent a general arrangement with 
some power that would be beneficial to the whole country. 

The authorities which are most relied upon by the other 
side go so far as to say that a refusal to surrender a fugitive 
may be cause of war. But has a state the power in this 
way to involve the whole nation ina war? Or let us sup- 
pose that this state should demand a criminal from the 
governor of Canada, and the latter refuse a compliance, 
would the state in that case have the right to declare war? 
On whose behalf would it make such declaration? On its 
own, or on that of the national government ? 

The moment we admit that a state can act upon a mat- 
ter of this kind we are unavoidably led into these difficul- 
ties. For with the duty or obligation to surrender, is 
coupled the power to demand, and to this power follows 
the right to enforce such demand. What reasonable man, 
then can, for an instant, yield his assent to a proposition so 
absurd and so dangerous? 

From what I have already said, it appears to me there 
ean be no foundation for the argument, that the states may 
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severally act upon the subject until the national government 
shall have acted, or until the two powers come in competi- 
tion with each other. If this were to be the rule, then the 
United States, by entering into regulations with some 
foreign nations, would deprive the states of their powers 
with regard to such nations, while they would remain as 
to other countries, and might be exercised upon entirely dis- 
tinct principles from those adopted by such regulations. 
Some states, too, might decide one way, and some another 
way, so that we might have, between the national and the 
state governments, several different and contradictory prac- 
tices in relation to the same matter. And while the subject 
should remain as at present, without regulation by the 
national government with any foreign power, there would 
be still greater room for the action of the states to produce 
confusion and mischief. 

We have been told in the outset, by the counsel on the 
other side, that this case was important from ‘the bearing 
it might have upon the character of the nation, and the 
continuance of our friendly relations,’ and also that “the 
proceeding was national in its character, and rested on the 
rules and principles of international law,” 

Here, as it strikes me, the case is entirely given up. 
Does it lay with a single state to perform acts which may 
decide ‘“‘the character of the nation,” and even “ the con- 
tinuance of our friendly relations?” Again, what has a 
state to do with a “ proceeding that is national in its charac- 
ter,” and that “ rests on the rules and principles of interna- 
tional law.”’ Surely we can desire no greater admissions 
than these. 

It is contended that the law of nations forms part of the 
common law of England, and that as we have by statute 
adopted the common law, the law of nations “ stands ad- 
mitted in the first chapter of our statute as a part of the 
necessary law of the state of Vermont.” Chancellor Kent, 
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in the case of Washburn, also seems to consider the law of 
nations as part of the common law. 

If we were to admit that the law of nations was thus 
adopted, it could not alter the relative powers of our nation- 
al and state governments, as fixed and regulated by the 
constitution of the United States. Still less could it have 
the effect to transform one of our states intoa nation. The 
United States, as a whole, constitute the nation, and are 
alone recognised in that character. An individual state 
cannot be regularly known or addressed, as such, by a for- 
eign government; nor, on the other hand, has a state the 
right to hold any intercourse or correspondence whatever 
with such government. 

But let us see what our statute in this respect actually 
is. By the preamble we learn that the object was to furnish 
‘a guide and direction to the several courts of justice with- 
in this state, for producing uniformity of decisions in the 
same.’’ And in the body of the act it is declared, “‘ that so 
much of the common law of England as is applicable to 
the local situation and circumstances, and is not repugnant 
to the constitution, or to any act of the legislature, of this 
state, be, and hereby is, adopted law, and all courts are to 
take notice thereof, and govern themselves accordingly.” 

Now, it is evident that the intention of this act was to 
aid the courts with principles for the decision of the causes 
that might come within their jurisdiction, as fixed and 
regulated by the legislature of this state, and not in any 
degree, to lessen the personal security of the people, or 
enhance the power of their rulers. There are two other 
sections to the act which I shall notice directly. 

With respect to the law of nations forming part of the 
common law, all that there is of it is this: 'The courts in 
England have held that the law of nations had force, as 
such, in England, and that they might take notice of it 
in their decisions, in cases where it applied, the same as 
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of the common law. For instance, where a foreign am- 
bassador, or any one of his household, was sued, they were 
bound to take notice of his privilege by the law of nations. 
And who can doubt that this is precisely so in this country ? 
sut to suppose that the law of nations and the common law 
of England are not distinct codes, and formed for distinct 
purposes, is wholly a mistake. The one operates between 
different nations, and is compulsory upon them; while the 
other is merely for internal purposes, and can only have 
force in countries by which it is voluntarily adopted. 

Suppose that our statute of adoption had never been 
passed, would not the law of nations have had precisely 
the same force and effect in this state that it now has? 
And, consequently, would not the repeal of the statute leave 
it precisely as it now stands? Or, to place the question 
in a still stronger light, let me ask whether, in case the 
common law of England had never existed, we should not 
have had the same law of nations which we now have, 
and with the same binding force among us? There is, 
therefore, no foundation for the suggestion that the law of 
nations was brought here through the common law of 
England. 

I will only add with respect to this point, that the counsel 
opposed to us himself appears to have contradicted, or at 
least abandoned, the position assumed by him in the first 
instance. He declared, in a subsequent part of his argu- 
ment, that “there was a necessity for a statute recognition 
of the common law, inasmuch as it had its origin with one 
nation, but that the public national law rested on a higher 
foundation, being the law of the civilized world ;” and that, 
therefore, there was no necessity for a statute enactment 
of it. 

It is said that if the power was vested only in the nation- 
al government, it would exclude the action of the governor 
of Canada, and thus render it necessary to demand fugitives 
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in Canada from the government of London. Well, what of 
that? Surely the relative powers and duties of our national 
and state governments are not to be changed, or differently 
construed, because Canada happens to join upon Vermont. 
But it does not follow, that because the governor of this 
state cannot demand or surrender, the governor of Canada 
is equally destitute of power. The latter represents the 
king, and possesses his executive prerogatives for many 
purposes in the administration of the colonial government ; 
and such is necessarily the case in all the king’s distant 
colonies. ‘This was so declared by judge Reid in the case 
of Fisher. 

But the states are expressly prohibited by the constitu- 
tion from entering into any treaty, alliance, or confederation, 
and also, without the consent of congress, from entering 
into “any agreement or compact with another state, or 
with a foreign power.’ 'The subject of demanding and 
surrendering fugitives from justice, as between different 
countries, if acted upon at all, is one, as already stated, 
that is peculiarly proper for regulation by treaty, and, in- 
deed, that can not very well be regulated in any other way. 
Now can it with any reason be said, that a state can act 
upon this subject, and that at the instance of a foreign gov- 
ernment, when at the same time it is prohibited from enter- 
ing into any agreement or compact with such government, 
in relation to the same, or to any other matter? Certainly 
the power to act implies the power to regulate the manner of 
action. If one party has a duty or obligation to perform 
towards another, the two ought to have a right to enter 
into some agreement or understanding, as to the way or 
manner of performing such duty or obligation. Is not this 
point so plain that it cannot be misunderstood by a person 
of the most ordinary capacity ? 

During our last war with England, this state undertook, 
by a law of the legislature, to prohibit people from going to 
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and coming from Canada, or, at least, to regulate the man- 
ner in which they might go and come; but the act was 
decided to be unconstitutional, although it did not come in 
competition with any existing law of congress. ‘The deci- 
sion was made upon the ground, that the states had no 
right to act upon, or to interfere with, any subject that 
was connected with the foreign intercourse of the country. 

It is true that there exists a law in the state of New 
York authorizing the governor to surender criminals from 
foreign countries, but it is believed to be the only act of the 
kind in the union; and it is highly probable that it will be 
repealed at the next session of the legislature of that state. 
The validity of the act has been called in question, and the 
governor of the state has, as we have shown to the court, 
just decided a case upon principles which are wholly at 
variance with it. The opinion of governor Seward is di- 
rectly in point in this case, and we conceive it to be difficult 
to resist the reasons assigned for his determination. 

In the case of the Bambers, the late governor, Mr. 
Marcy, made an order for their surrender, but that appears 
to have been before the constitutionality of the law referred 
to, and under which his predecessors had acted, was dis- 
puted. The prisoners in that case were brought by a 
habeas corpus before the recorder of the city of New York, 
and it is stated that the United States district attorney, by 
order of the president, there protested against the exercise 
by the state of the authority in question. 

Independently of this law of the state of New York, 
and which, I think, may be considered as at an end, there 
is not a single authority in favor of the exercise of this 
power by the states. Chancellor Kent, whois the strongest 
advocate in favor of the power generally, does not under- 
take to decide whether it is to be exercised by the national 
government, or by the states. On the other hand, in the 
case of Washburn, he reserves this question in the follow- 
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ing terms: ‘‘ Who are the proper authorities in this case, 
whether it be the executive of the state, or, as the rule is 
international, the executive authority of the United States, 
the only regular organ of communication with foreign pow- 
ers, it is not now the occasion to discuss.” 

I come to another argument upon which it may be pro- 
per to make a remark or two. After its having been ad- 
mitted, and even contended, that ‘the proceeding was 
national in its character,” and that it ‘‘ rested on the rules 
and principles of international law,” the power of surren- 
der is claimed for the state in the following terms, upon the 
ground that she possesses the right of internal protection. 
‘In the grand division of powers between the two govern- 
ments, our foreign relations are vested in the general govern- 
ment, while the whole internal security and protection is 
vested in the state. If it should be admitted, that the right 
of surrendering was incident to our foreign relations, it is 
not exclusively so, for it is equally a power incident to the 
power of internal protection and security, and as such can 
only be exercised by the states.” 

Now it appears to me, that this proposition, on the face of 
it is wholly inadmissible. It is agreed by all, that our 
foreign relations are vested, and exclusively vested, in the 
national government, and if the surrendering of fugitives 
is admitted to be incident to the foreign relations, then the 
question is at an end. If the subject belongs at all to the 
foreign department, it can not be divided up. No line in 
such case can be drawn. If astate once begins to hold 
intercourse with, or listen to applications from, a foreign 
government, there is no knowing where to stop. 

But the case under consideration has no connexion with 
the power of a state over its internal concerns. It is true 
that we punish the commission of crimes within the state 
for the purposes of protection and security ; and it is equally 
true that the power of punishment is precisely coextensive 
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with the duty of protection. Neither extends beyond the 
limits of the state. The prisoner is charged with no offence 
within the state, but is arrested in order to be delivered to 
the officers of a foreign country, with a view to his being 
there punished. A foreign government is alone interested 
in the matter, and it is at the instance and request of such 
government that the arrest has taken place. 

The case decided by the supreme court of the United 
States, of the city of New York against Miln, has been 
referred to, but it has no bearing upon the present question. 
There the law of the state was held, by a majority of 
the court, to be constitutional, but the operation of the 
act was complete within the state. It authorized no re- 
straint or arrest from which punishment abroad might follow ; 
nor was any principle advanced by the court at variance 
with what we are now contending for. ‘The question as to 
whether a state may forbid the entrance of its territory to 
foreigners does not apply, since the prisoner in this case 
is an American citizen; and if he were not so, it would be 
sufficient to answer that there is a wide difference between 
refusing a man permission to come, or remain, within 
the state, and arresting and delivering him over to a 
foreign hangman. 

But let me ask, why was the national government first 
applied to in this very case, if the power to surrender was 
so clearly vested in the state as is now pretended? Why 
was not the governor of this state requested in the first in- 
stance to make the order of which we are complaining? It 
certainly appears to have been thought at that time that the 
president was the proper authority to act in the case. 

This brings me to the letter of Mr. Forsyth, the secretary 
of state of the United States, in answer to the application 
thus made. It is contended that this letter refers the case 
to the state for its action thereupon : and it is true that there 
is a passage in the letter which at first view appears to have 
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a bearing that way. It cannot, however, have been so in- 
tended. ‘The course taken in the case of the Bambers must 
be deemed to be conclusive as to the views of the present 
executive, could there without that be a doubt in regard to 
them. 

Third. We contend that admitting the existence of an ob- 
ligation to surrender, and the state to have a concurrent juris- 
diction over the subject with the national government, yet 
that the governor cannot order a surrender without an act of 
the legislature giving him the power. 

The enjoyment by the citizen of personal liberty and se- 
curity, is the privilege which of all others the fathers of this 
state have endeavored to guard with the greatest care. By 
the constitution of the state it is declared, that ‘no person 
can be justly deprived of his liberty, except by the laws of 
the land, or the judgment of his peers.” ‘The terms used in 
the constitution of the United States for the same purpose 
are, ‘ without due process of law.” 

We are now called upon to discuss the question, whether 
the declarations thus made use of are mere empty words, 
and a deception, or whether they do actually constitute a 
protection to the citizen. It is singular, very singular, that 
this discussion should at this day have become necessary, 
but it is nevertheless true that such necessity has actually 
arisen. A man, a citizen of the United States, has been for 
some time held as a prisoner, by virtue of a warrant or or- 
der issued by the governor of this state, and which directs 
that he shall be delivered over to the authorities of Lower 
Canada, with a view to his being tried by them, for a crime 
charged to have been there committed. 

Here let me remark, once for all, that whatever I may 
say in the course of this argument, it will not be with a view 
of casting any imputation upon the governor of the state. 
On the other hand it will be my endeavor to treat him with 
the utmost respect and delicacy. My object will be, as it is 
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my duty to my client, to prove that he has committed an 
illegal act, but not to call in question the motives which 
influenced his conduct. 

The design of the constitution was to define the rights of 
the people of this state on the one hand, and the powers of 
their rulers on the other; and to do it in a manner that 
should be plain and intelligible. What then are we to un- 
derstand by the clause which provides that ‘‘ no person can 
be justly deprived of his liberty except by the laws of the 
land, or the judgment of his peers?’ ‘To the laws of what 
land are we here directed for protection? Why, to the laws 
of this state ; and such as might be known and understood 
by the people of the state as laws for their direction and go- 
vernment ; laws for the regulation of the internal and civil 
concerns of the state. 

This is the understanding in every instance where the 
laws of a state or country are spoken of. ‘These laws are 
never confounded with the law of nations, which has no 
force over the people individually in any country, but only 
regulates the conduct of nations as such, towards each other. 
If any duties or obligations are created by the law of na- 
tions, as between one country and another, each of these 
performs such duties and obligations as its own sovereign 
authority may direct or permit. In an absolute government, 
the sovereign authority centres in the monarch, who acts in 
the case, as he alone, of his own arbitrary will, may deem 
fit and proper. But in a republic the sovereignty resides 
in the people, and the proceedings must be in conformity 
with the principles of their government. 

It follows, therefore, that when it becomes necessary, in 
the performance of a national duty or obligation towards a 
foreign power, éo interfere with individuals, it can only be 
done through laws emanating from tne sovereign authority 
of the state where they reside. The statement of a plain 
and familiar case will be sufficient to exemplify this propo- 
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sition. Our national government deemed itself under an 
obligation by the law of nations to observe neutrality in 
the late Canadian revolt, and to prevent our citizens from 
taking part in the contest; but did it attempt, in the per- 
formance of this duty, to arrest any person with a view to 
punishment, without laws of congress passed expressly for 
the purpose? Certainly not. 

I have shown, when upon another part of the case, that 
the statute adopting the common law was not intended to 
have, nor could have, any effect upon the constitutional 
provision which I have quoted; but I wish here to add, 
that the legislature by which that act was passed appear, 
as if by a prophetic vision, to have anticipated what has 
actually happened this very day, and, therefore, out of 
abundant caution, embraced two other provisions in the 
same law, though they were both already incorporated in 
our constitutions. ‘The one is that ‘‘all the citizens of the 
United States shall within this state be equally entitled to 
the privileges of law and justice with the citizens of this 
state,” and the other, ‘‘ that no person’s body shall be re- 
strained or imprisoned unless by authority of law.” 

The people of this state have become familiar with these 
provisions of the constitution and the laws, and have 
viewed them in the light in which I have explained them. 
They have rested upon them asa complete guarantee of 
their personal security, and have never, for a moment, sus- 
pected that they could be arrested and imprisoned except 
by virtue of some law of the state, or of the United States. 
Much less has it entered into their imagination, that the 
governor of the state had a right fo issue his order for the 
arrest of a citizen, and his transportation to a foreign coun- 
try. 

But a new and extraordinary doctrine has been pub- 
lished among them. ‘They are now informed that they 
have been laboring under a delusion, and that their fancied 
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security was but an idle dream. They are given to under- 
stand that they can no longer place their hand upon the 
book containing the constitution and laws of the state, and 
say, here is my defence and my protection; this is my 
political bible. Yes, the honest farmers and mechanics of 
Vermont are directed to Grotius, to Puffendorf and Vattel, 
to learn what measure of personal liberty they are entitled 
to, and how far they can sit in security in the midst of 
their families. 

It is admitted on the other side, that the national govern- 
ment possesses jurisdiction over the matter, and yet all our 
presidents have considered themselves unauthorized to act 
without treaty stipulations, or a law of congress. Has the 
governor of a state, then, a greater right to act without 
legislative authority than the president of the United States? 
The governor of this state is an oflicer with defined and 
very limited powers. It is said that he is to ‘‘take care 
that the laws be faithfully executed,” but this means the 
laws emanating from the legislative branch of the govern- 
ment. So it is expressly made the duty of the president to 
‘“‘take care that the laws of the United States be faithfully 
executed,” and we have seen how that duty has always 
been construed. 

And to what power is it desired to surrender the prison- 
er? To the government of a foreign province where we 
have already seen the civil law, and trial by jury, sus- 
pended, and where, if it is not to day, it will probably be 
again to-morrow. Every man is to be presumed innocent 
until proved guilty, and is entitled to a fair and impartial 
trial. And who believes that an American citizen could 
now have such a trial in Canada? And has not enough of 
American blood been shed there lately? Must we at all 
hazards furnish them with more? 

But it appears that the king of England, with all the 
royal perogatives, does not possess the power which is’ 
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claimed for the governor of this state. ‘The provision of 
our constitution which | have endeavored to explain was 
copied from the great charter of English liberty, and has 
there been understood in a different sense from that which 
is here contended for. Sir W. Blackstone, in the first vol- 
ume of his celebrated commentaries, makes the following 
remarks : 


* A natural and regular consequence of this personal liberty is, 
that every Englishman may claim a right to abide in his own 
country so long as he pleases ; and not to be driven from it unless 
by the sentence of the law. No power on earth, except the au- 
thority of the parliament, can send any subject of England out of 
the land against his will ; no not even a criminal. ‘To this pur- 
pose the great charter declares that no freeman shall be impris- 
oned, unless by the judgment of his peers, or by the law of the 
land.” 


I must be allowed here to remark that I can scarcely 
believe it a reality that we are now disputing the question, 
whether the governor of this state can exercise an authority 
over the person of the citizen, which the crown in Eng- 
land does not possess. ‘The very thought produces the 
most chilling sensations. 

And shall Vermont—the genuine republican state of Ver- 
mont—lead the way in so dangerous an encroachment 
upon the personal liberty of the citizen? Shall Vermont— 
in every line of whose constitution and laws something can 
be found guaranteeing the security of the people—stand 
foremost in so glaring a violation of their dearest privileges? 
Should this indeed prove so, then would the state be shorn 
of her glory, and her people be called to mourn over their 
departed rights. Then would the very green with which 
her mountains are dressed, fade and lose its color, and the 
lilies of her valleys droop and perish. 

If it should be adjudged that the governor of this state 
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has the power to surrender the prisoner, he will have equal 
authority to deliver over any other person that may be de- 
manded by the governor of Canada. All will be at the dis- 
cretion of one man. And if this is really considered a mat- 
ter of obligation, he will be as much bound to surrender for 
one crime as another. ‘There is no exception as to political 
offences. If we once give ear to the idea that this obliga- 
tion exists, we shall be launched upon a sea of trouble. And 
shall it be said that we have forgotten or repudiated the 
doctrine, that discretion is the law of tyrants and belongs 
not to the genius of our institutions ? 

And what in that event would be the situation of many 
unfortunate persons who have sought refuge among us from 
the storms of political persecution. No one is authorized to 
say that the governor would refuse to surrender those. And 
how could he refuse, if the obligation exists which is con- 
tended for. Besides, all that may have been concerned in 
any affray, though even in their own defence, may easily 
be indicted for murder, in the present state of things in Can- 
ada, or for some other offence which may not appear to be 
of a political character. ‘Those persons have thrown them- 
selves upon the protection of our laws, and considered them- 
selves safe under the provisions to which I have referred. 
And shall they have only the miserable satisfaction of ex- 
claiming ‘‘ The voice is Jacob’s voice, but the hands are the 
hands of Esau ?”’ 

As between the several states of our union the surrender 
of fugitives from justice is made a positive duty by the con- 
stitution of the United States, and yet congress deemed it 
necessary to pass a law regulating the manner in which 
that duty should be performed. What an overpowering 
commentary this is upon the doctrine contended for, that as 
between one of our states and a foreign power no law is ne- 
cessary. In truth, this alone is conclusive in the case. 

It has been said that the practice of surrendering fugitive 
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felons has long prevailed both in the national and state go- 
vernments, but this is wholly an error. The national go- 
vernment has uniformly refused to surrender, except under 
Jay’s treaty, while that was in force. Neither has there 
been any such practice in this state. The case of Griggs, 
which has been mentioned, had he been surrendered by go- 
vernor 'Tichenor, would have come under Jay’s treaty, then 
in force as a law of the country. But it is now admitted 
that Griggs was not surrendered. It is stated that governor 
sutler made an order of surrender, but that the person upon 
whom it was made could not be found. 

In the year 1825 an application was made by the govern- 
or of Canada to me, as governor of this state, for the surren- 
der of two men charged with stealing, and I answered that 
I had no power to surrender any man whatever, toa foreign 
government. Here I wish it to be distinctly understood, that 
I do not introduce or remark upon my own decision as an 
authority upon the principle of the case, but merely as a fact, 
to show that if one order was made for a surrender, a refu- 
sal took place in another case; which contradiction settles 
no practice. Ido, however, contend that the decision made 
by me was approved by President Adams, as appears by 
Mr. Clay’s letter to me, and which has been read; and so 
far we exhibit the documents in that case as an authority. 

Not a man, then, not a solitary man, has been actually 
surrendered on the part of this state. Nor have we seen 
any thing of the order said to have been made by governor 
Butler, but take it from hearsay. It is true that three or 


four persons appear to have been surrendered on the part of 


Canada by virtue of applications from this state, but none 
of those were British subjects. 

Fourth. The obligation or practice of surrender should be 
mutual, but it cannot be so here, since the governor of Canada 
does not possess the authority to give up British subjects ; 
and, consequently we ought not to deliver American citizens 
on our part. 
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In the case of Fisher, judge Reid of Canada expressly 
placed the surrender upon the ground of his not being a 
British subject ; and attached to the report of the case may 
be found the section of the habeas corpus act for that pro- 
vince, by which it is provided that no subject can be sent 
prisoner out of the province to a foreign country. We are 
called upon, therefore, to do what cannot be reciprocated. 

It has been said by the counsel opposed to us, that ‘no 
power has the right to demand, that does not admit the duty 
of surrendering; that the right and duty must be recipro- 
eal.”’ This is true, and for that very reason Canada has no 
right to make this demand. As she does not admit the duty 
of surrendering subjects, she has no right to demand citizens. 
Shall we acknowledge that Americans are less worthy, or 
less deserving of protection, than Englishmen or Canadians ? 

If such degradation can be submitted to, then have I for- 
gotten the character of our citizens, and of our judiciary, or 
they have wonderfully changed. Yes, the judiciary. It is 
here: it is to the supreme tribunal of law in the state that 
we have come for defence and protection against the arm of 
lawless power. We stand in the sanctuary of justice, with 
the constitution and the laws for our shield. It is the last 
resort, the final appeal. And when the freedom of this peo- 
ple, or of any other people now free, shall be doomed to de- 
struction, it will be in their halls of justice, where the ex- 
piring agonies of their liberties will be witnessed. 

It appears that the governor has, in his order or warrant, 
declared the prisoner to be a foreigner. How he was in- 
duced to do this it is not my purpose to inquire; but the 
statement itself is a palpable and notorious error. It was 
well understood from the beginning that Holmes was an 
American citizen, and even his birth-place known. But to 
place the fact beyond all doubt or cavil, we have proved 
him to have been born in the state of New Hampshire, 
where his parents still reside, and that he is fully vested 
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with the character and privileges of a citizen of the United 
States. Although we insist that the want of legal authority 
in the governor extends to foreigners as well as to citizens, 
we wish to avail ourselves of the fact in this case that the 
prisoner is an American. 

In conclusion, I beg leave to remark, that if we have suc- 
ceeded in nothing more than to render the case doubtful, in 
the opinion of the court, the surrender should not be made. 
In that case we ought to wait until the question is more 
clearly settled. ‘The escape of one man, even if it should 
be the escape of a guilty man, is infinitely preferable to a 
surrender upon doubtful grounds, and which may so easily 
prove to have been wrong. In the one case there will be no 
remedy, nor any escape from disagreeable and painful re- 
flections. In the other it will at most be but the escape of 
one man; and perhaps not even that, as the same man may 
possibly still be found and reached. Besides, the prisoner 
has already been six months in confinement, and has sufler- 
ed not a little. 

But we feel the strongest confidence that the court will be 
convinced that we are well founded, at least in some, if not 
in all, of the principles we have advanced, and that the 
prisoner will be set at liberty. In this confidence we now 
submit our cause. 


MR. CUSHING’S LETTER TO ELLIS GRAY LORING. 
My Dear Sir. 

In the course of my labors, as one of the commissioners 
on the criminal law of this state, I have found it necessary, 
as you supposed, to pay some attention to the subject of ex- 
tradition, or, as we commonly express it, the surrender of 
fugitives from justice; and, agreeably to your request, I 
proceed now to give you the result of my investigations, so 
far as the general principle on the subject is concerned. 
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The term extradition, which is in use among the publicists 
of modern continental Europe, seems to be somewhat 
broader in its meaning than merely the surrender of fugi- 
tives from justice, and to include also the delivery up of 
persons charged with crimes against the government of a 
country other than that in which they are resident, whether 
they have fled from the former, on account of a crime pre- 
viously committed therein, or have committed the offence 
in the latter only. 

if the criminal codes of all countries were alike, it might 
be doubtful whether it would be expedient to allow of ex- 
tradition in all cases, and particularly in offences of the 
lowest class; but when the very great diversity in the penal 
codes of different countries is considered, the difficulty in the 
way of the admission of so broad a doctrine is very much 
increased. ‘This difficulty is so great, that, in practice, ex- 
tradition is limited to a few offences of the very highest 
kind. 'The decision of the question, to what offences ex- 
tradition shall extend, is intimately connected with and de- 
pendent upon the ultimate grounds of the power, right, and 
object of punishment ;—subjects, which have as yet been 
very little considered in this country, and upon which 
thinkers and writers in other countries are by no means 
agreed. 

The general question, whether a nation is bound by the 
law of nations to surrender up fugitives, has been much 
discussed in New York and Pennsylvania, and in the for- 
mer has received an affirmative, but in the latter a negative, 
decision. Chancellor Kent, by whom the decision in New 
York was pronounced, in his commentaries (vol. 1, p. 37,) 
gives the sanction of his authority to the doctrine, that— 
“every state is bound to deny an asylum to criminals, and, 
upon application and due examination of the case, to sur- 
render the fugitive to the foreign state where the crime was 
committed. 'The language of the authorities is clear and 
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explicit, and the law and usage of nations rest on the 
plainest principles of justice. It is the duty of government 
to surrender up fugitives upon demand, after the civil 
magistrate shall have ascertained the existence of reasonable 
grounds for the charge, and suflicient to put the accused 
upon his trial.”” He adds—‘‘ The only difficulty, in the 
absence of positive agreement, consists in drawing the line 
between the classes of offences to which the usage of nations 
does, and to which it does not apply, inasmuch as it is un- 
derstood, in practice, to apply only to crimes of great atrocity, 
or deeply affecting the public safety.” 


On the other hand, the late chief justice Tilghman, of 


Pennsylvania, in the case of the Commonwealth v. Deacon, 
(10 Serg. & Rawle’s Rep. 125,) maintained the opposite 
doctrine, (which was that also of lord Coke) in a very 
learned and elaborate judgment; and Mr. Justice Story, in 
his commentaries on the Conflict of Laws, (p. 520) without 
expressing any opinion of his own, presents the opposing 
views of diflerent writers and judges, on the question. 


Chancellor Kent supports his doctrine by the authority of 


some of the older writers on public law, as Grotius, 
Heineccius, Burlamaqui, Rutherforth and Vattel; but Mr. 
Justice Story shows that other writers of the same school 
and of equal merit, as Voet, Pufendorf, and Martens, enter- 
tained the opposite opinion. ‘The chancellor, therefore, 
evidently uses too strong language, when he says that the 
doctrine adopted by him “is declared by the public jurists ;” 
which would only be correct, if there was no discrepancy 
of opinion among them on the point. If you desire to make 
yourself acquainted with the exact state of the doctrine in 
this country, you will find all the cases and authorities re- 
ferred to in the “ Conflict of Laws,” p. 521. 

The difference between the two doctrines is, that the one 
considers extradition a matter of strict duty, while the other 
regards it only as a matter of national comity. ‘The dis- 
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tinction is very important. If it be a matter of strict duty, 
on the part of one nation, to deliver up fugitives from the 
justice of another, then it isa matter of strict or perfect right 
on the part of that other to demand such surrender, and to 
consider a refusal to comply with the demand as good 
ground of war. But, if it be a mere matter of national 
comity, in reference to which a nation is to exercise its dis- 
cretion, then the corresponding right is one of imperfect 
obligation, (as it is termed by Vattel,) the non-performance 
of which is not a justifiable cause of war. 

This distinction is equally important in another point of 
view. If extradition is a national duty, or, in other words, 
if it is a principle of the law of nations, and so a part of the 
common law, it would seem, that it must be enforced by 
the judiciary as such, in all those states where the subject 
is not regulated by any statute provision. If, on the other 
hand, it is a matter for the exercise of national comity, in 
which a discretion is to be exercised, then it seems to me, 
that it is for the government exclusively, and not for the 
judicial department, to decide in each particular case, 
whether the offender shall be delivered up. In this latter 
case, too, if there be no express statute provision, by which 
the subject is regulated, it would seem that no particular 
department of government, under our forms, can have 
authority to act in the matter; and, consequently, that 
where there is no statutory regulation, each particular case 
must be deemed to present a question.for the consideration 
of the sovereign power; that is, for congress, or for the 
state legislatures. 

If the doctrine laid down by chancellor Kent, in his com- 
mentaries (as before cited), and supportec by some of the 
older writers on public law, be correct, there is no discretion 
to be exercised in the matter; and, consequently, extradition 
must always be allowed when demanded (except in offences 
of a minor character), at the risk of just cause of war. I 
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have already remarked that the doctrine, thus broadly 
stated, though sanctioned by the writers referred to by the 
chancellor, is not supported by all the writers of the same 
school and period; and the opposite opinion seems now to 
prevail generally among the publicists of more modern 
times. Mr. Wheaton, the latest writer in English on inter- 
national law, lays down what I have no doubt is the true 
principle in the following terms :—‘‘ No sovereign state is 
bound, unless by special compact, to deliver up persons, 
whether its own subjects or foreigners, charged with or con- 
victed of crimes committed in another country, upon the 
demand of a foreign state, or its oflicers of justice. The 
extradition of persons charged with or convicted of criminal 
offences affecting the general peace and security of society 
is, however, voluntarily practised by certain states as a 
matter of general convenience and comity.” (Wheaton’s 
international law, p. 111.) 

I have been able to examine but few of the modern works 
on public law, in which this subject is treated incidentally ; 
and I have seen none of the many publications (principally 
in Germany) of which it is the special subject. But from 
those which I[ have seen, and from notices of others, I have 
no doubt that the doctrine of Mr. Wheaton is now the 
acknowledged doctrine of the publicists of modern con- 
tinental Europe. 

The following is extracted from a short review of a work 
on extradition, in the New Archives of criminal law, vol. 13, 
for 1833, p. 145, and following: “‘If we examine the opinions 
which prevail in Europe, on the subject of the delivery of 
persons charged with crimes, we shall readily perceive that 
there is no uniformity in them. Individual states conclude 
treaties with each other, in regard to extradition, in which 
the crimes on account of which they are willing to deliver 
up offenders are particularly specified; and the existence 
of these treaties leads to the conclusion, arguwmento ab con- 
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trario, that in the absence of a compact to that effect, there 
is no obligation upon any state to deliver up offenders fleeing 
to it from other states, and that there can be no extradition 
for any other crimes than those which are mentioned in the 
treaty. ‘The latest writers on public law also take notice of 
this variety of practice, as for example, Pinheiro-Ferreira, 
(formerly minister in Portugal,) in his Cours de droit pub- 
lique interne et externe, (Paris, 1834, vol. 2, p. 24—34) and 
an excellent German writer in the Minerva for October, 1831, 
(p. 102,) in which the well known case of Gallotti is ex- 
amined.” ‘It is worthy of remark, too, that according to 
the most recent authority (Le minislere public en France, par 
Ortolan et Ledeau, Paris, 1831, vol. 2, p. 231,) extradition 
is no longer allowed in France, in any case.” 

[ have not been able to obtain either of the works referred 
to in the preceding extract; but | have seen other writings 
of one of the writers (Pinheiro-Ferreira,) in which the 
statement of his opinion is corroborated. In an article, 
published in the Revue Htrangere et Frangaise, vol. 1, p- 
74, this author makes the following remarks: 

‘‘}’rom what has been said, it is easy to conclude, that 
extradition cannot take place in any case, except where the 
party is convicted of having voluntarily contracted an 
obligation of personal service, from which it is not possible 
for him to buy himself free. Such, for example, would be 
the case of a mariner, who, having engaged himself for the 
whole voyage, should stop at the port of discharge.” 

‘The same author, in his recent edition of Vattel, has the 
following note to book 1, $ 233. 

‘““As to what he (Vattel) adds on the subject of extra- 
dition, we cannot accord it in any case, for the following 
reasons. 

‘‘ Extradition cannot take place but in virtue of a judicial 
decree, or of an order of the government, independently of 
the judicial administration of the country. As to the 
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judicial decree, it must be admitted, either that the refugee 
has been found guilty, or that he has not been so. If he 
has been convicted, the judge can only inflict upon him the 
punishments decreed by the penal code, the execution of 
which belongs to the government of the country and not to 
that of the condemned. The latter ought, therefore, to 
suffer the punishment in the country to the laws of which 
he has subjected himself. 

‘* As to the other hypothesis, that the government ought 
to deliver up the offender, without waiting for the decision 
of the tribunals of the country, it is a doctrine which cannot 
be reconciled with the principles of constitutional law, 
which guarantees to every one the full enjoyment of his 
rights, so long as he is not divested of them by a judicial 
decree.” 

A French writer on criminal law, Legraverend, T'raité de la 
Legislation Criminelle, tom. 1, p. 109) considers extradition 
as a matter of national comity ‘only, ‘‘ sauf la decision des 
fouvernemens.”’ 

If, as I think has been shown, extradition is a matter of 
national comity, and not of strict right, it becomes a question 
of exceeding importance, to decide upon whom rests the re- 
sponsibility and the duty of exercising this comity, when- 
ever a case arises for its exercise. Whatever may be the 
decision of this question in governments more or less abso- 
lute in their character, I think there can be little doubt in 
relation to it in strictly limited governments like our own. 
Under our forms, no functionary of government has any 
power but that which is, in some mode or other, expressly 
delegated to him; and this general proposition, though 
operating differently in the two cases, may be equally 
affirmed of both the state governments and the government 
of the union. Is the power to exercise this international 
comity now conferred upon any department of either the 
national or state governments? I think clearly not. How 
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then is it to be exercised? I answer, that, in the absence 
of all stattte regulation, by which the power is delegated, 
it seems to me very clear, it can only be exercised by 
congress, or by the legislature of a state, according as juris- 
diction of a particular case belongs to the one or the other. 

The conclusion to which I have been led is,—that ex- 
tradition is a matter of national comity, and not of national 
duty ;—that a nation may consequently refuse to grant it, 
without affording just cause of war;—and that in this 
country, it is only for the legislature, as the sovereign 
power, to exercise it, either by means of some general law 
regulating the subject, or, where there is no law, by acting 
directly in each particular case that occurs. In coming to 
this conclusion, | have been governed solely by the weight 
of modern authority, unaided by speculative reasoning, or 
considerations of public policy, (which would have extend- 
ed this letter to an inordinate length,) though I am per- 
suaded that these grounds would be found equally con- 
clusive. 


ART. VII.—A SKETCH OF THE VARIOUS THEORIES CONCERN- 
ING THE RIGHTFUL FOUNDATION AND THE OBJECT OF 
PUNISHMENT. 

[For the materials from which we have drawn the following article, we are 
chiefly indebted to the first volume of the theory of the (French) penal code, 
by Messrs. Chauveau and Helie, and an article by Mr. Pistor, in the second 
volume of Mr. Wolowski's Review. ] 


Ir is not improbable, that all systems of criminal law had 
their origin in the instinctive feeling of revenge. Ina rude and 
uncivilized state of society, when one had committed an ag- 
gression upon another, the injured person forthwith revenged 
himself in the best way he could; but, if, in revenging the 
injury committed on himself, he exceeded the limits of what 
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other members of the society regarded as a just vengeance, 
he was in his turn subjected to punishment. When a con- 
siderable number of offences of the same nature had been 
committed, and had been punished by the injured person or 
some one on his behalf, in a similar manner, this succession 
of offences and punishments became the foundation of a 
rule, which in due time received the form of alaw. The 
sovereign power, also, proceeding upon the same instinctive 
feeling, threatened particular acts which it desired to pre- 
vent, with analogous punishments; and, thus, from these 
two sources, was gradually formed, in process of time, and 
with the progress of civilization, a body of criminal laws. 
Penal systems were consequently originally formed with- 


out much regard to the abstract right or the proper end of 


punishment. Certain injurious acts were to be prevented ; 
and the readiest means which presented themselves were 
adopted for that purpose. With the progress of civilization, 
however, punishments, which were once in harmony with 
men’s feelings, came to be regarded as barbarous. ‘The 
subjects of the abstract right, and of the end of punish- 
ment, began then to attract attention. 

About the middle of the eighteenth century, Beccaria ad- 
ranced the doctrine, that all chastisement is unjust, when it 
is not necessary to the preservation of the public liberty. 
The foundation of the right of punishment, according to 
Beccaria, is the right of society to defend itself. He sup- 
poses an original compact, by which men, previously inde- 
pendent and isolated, became united in society, and sacrificed 
a portion of their liberty, in order to enjoy the residue in 
greater security. ‘The sum of all these portions forms the 
power of the nation, deposited in the hands of the sovereign. 
Hence, it follows, that every exercise of the right to punish, 
which is not absolutely necessary to the defence of society, 
is an abuse and not a right. 

This system of defence has been followed by the French 
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and English writers, since the time of Beccaria. Mably 
and the French philosophers of the eighteenth century em- 
braced it; and, on the same principle, Rousseau founded the 
laws of his Social Contract. 'The doctrine was also laid 
down by Blackstone in his Commentaries, and by Phillips 
in his work on juries. Vattel and the writers of his school 
recognise as the basis of the right of punishment the neces- 
sity of securing the safety of the state and of its citizens. 
'T'wo objections may be urged against this system. The first 
is, that the doctrine of the social compact, or of an anterior 
consent of individuals in relation to the application of pun- 
ishments, is a mere fiction. The state of society is a moral 
necessity of human nature; and all history proclaims, that 
the social is the natural state of man. In the second place, 
the right of lawful defence is not coextensive with the right 
to punish, and, consequently, cannot be the basis of the 
latter. ‘The right of lawful defence is the natural right to 
repulse force by force, or, in other words, the right of war. 
But this right ceases with the aggression which gives rise to 
it; and when the danger is over, and the aggressor dis- 
armed, the right to strike in lawful defence is certainly at 
anend. ‘lhe right to punish, however, extends beyond the 
immediate danger of the attack; and is usually applied long 
after any danger from the offence is apprehended. If the 
right of lawful defence against aggression be distinguished 
from the right to guard against attack, it seems clear, there- 
fore, that the former cannot be the foundation of the right 
to punish. 

The theory of lawful defence, notwithstanding these ob- 
jections, has been maintained by some distinguished writers, 
but with important modifications. Abandoning the fiction 
of an original compact, they consider it the duty of man to 
live in society, and they attribute to society, in its collective 
capacity, a power to intervene for the defence of a right 
attacked. ‘lhe natural limit to this intervention is the secu- 
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rity of the right which its object is to defend. In this sys- 
tem, consequently, crimes are only considered in their rela- 
tion to the preservation of society; every repressive action 
which exceeds this end ceases to be lawful. The partisans 
of this system have at the same time attempted to make it 
coincide with the principle of moral justice. The legislator 
acts in virtue of the right of defence, but his action must 
be confined within the circle traced by the rule of justice ; 
he may denounce as crimes acts which are injurious to 
society, provided only that they are culpable in the eye of 
human conscience. ‘This is the doctrine of several late 
French writers, namely, of Lucas, Comte, and Pastoret. 
This system, which may be called the theory of indirect 
defence, is the system of Beccaria, limited and controlled 
by the principle of moral justice. Under the first point of 
view, its advocates appear to consider defence as the right 
only of opposing a barrier to the action of crime; the power 
of society is to be exerted to defend and not to punish. But, 
against whom is this defence to be directed? Not against 
the delinquent, certainly, who has been seized and disarmed ; 
for, as already remarked, the right of defence cannot survive 
the attack. It must consequently be directed against future 
delinquents, 





against crimes hereafter to be committed. But 
this amounts to introducing into the law the principle of in- 
timidation, the direct consequence of which is to exaggerate 
punishments. This inevitable tendency is weakened, in 
fact, by the secondary effect of the principle of moral justice, 
the object of which is to proportion punishments to the in- 
trinsic nature of the acts denounced as crimes. But this 
alliance of two rules, which, if not contradictory, are at 
least very distinct, breaks the unity of the theory, and con- 
tinually embarrasses its application. It is in this point of 
view, particularly, that this system has been the object of 
criticism. 

The system of general utility, advanced by Bentham, 
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next demands our attention. ‘That which justifies punish- 
ment,” says Bentham, ‘is its greater utility, or, to speak 
more properly, its necessity. Delinquents are public ene- 
mies. Where is the need of asking enemies to consent to 
being disarmed or restrained?” In this doctrine, general 
utility is the principle; the material end of punishment, its 
dominant idea, is the effect of punishment on the multitude, 
or intimidation. It is of little importance to the legislator, 
whether the distribution of punishments conforms to the 
rules of real justice, for an apparent justice has the same 
effects. Penal law has but a single object, which is to im- 
press upon the citizens the terror of punishment; as its in- 
criminations are founded on the single basis of the interest 
of the majority of society in the repression of acts denounced 
as crimes. 

If we examine this theory in the absolute point of view, 
in which it is above presented, it will be easy to perceive its 
defects. It is nothing more than an application to society 
in general of the principle of personal interest. But, if this 
principle is not an adequate rule for our actions and our 
duties, how can it suffice to legitimate punishment? Utility 
is a necessary element of all punishment, in this sense, that 
no useless punishment ought to be applied, but this utility 
does not constitute a right; for how shall it be established ? 
Will it not vary, according to an infinite diversity of cir- 
cumstances,—the climates, wants, habits, and manners of 


nations ? 


It is not a principle, but a fact ; and, consequent- 
ly, a movable basis, susceptible of infinite modifications. 
With such a rule, what security would the members of the 
social body have against arbitrary power? What is to pre- 
vent an act, which is to day innocent, from being made an 
offence tomorrow? Who shail set limits to the incriminations 
of the legislator, or to the exaggeration of punishments ? 
The general utility, a vague and indefinite expression, can 
justify every thing, even atrocities. 

24* 
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It ought to be remarked, however, that this system might 
lose the greater part of its inconveniences in the hands of a 
legislator, who regarded the utilitarian principle as the 
well understood utility of society. The first want of society 
is an exact distribution of justice; but, such a result, in the 
case supposed, would be due to the secondary influence of a 
moral principle, and not to the application of the doctrine of 
interest. 

The last theory which we shall mention, before proceed- 
ing to an examination of the systems professed in modern 
times by the German philosophers and jurists, is that ad- 
vanced by the celebrated professor Rossi, in his treatise on 
penal law. Rejecting both the principle of utility and that 
of lawful defence, this author seeks for the principle and 
the reason of penal justice in the moral law revealed to us 
by conscience. This tribunal of conscience, which separates 
the evil from the good, the just from the unjust, reveals to 
man the immutable rules of duty, and teaches him that he 
is responsible for his actions. ‘The moral duty and the 
responsibility of a free and intelligent being are the basis of 
penal justice. 

But man must not be considered merely as an isolated 
being; society has been given to him as a means of assist- 
ance and development; it is his natural state; and social 
existence is one of his duties. ‘This principle, when com- 
bined with the first, leads to the corollary, that society or 
the social power which represents it has the right to punish 
those who disturb it; but that this right to punish is sub- 
ordinated in its exercise to the existence of the violation of 
a duty, to the existence of a moral infraction. In this 
theory, therefore, punishment is not an evil inflicted for the 
interest of any number of individuals whatever, or with 
the view to produce an useful impression on the multitude. 
Punishment in itself is only the reparation of a violated 
duty, the retribution of evil for evil. 
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As the application of punishments, however, has for its 
final end the preservation of the social order, there exists 
another indispensable element of this application. Absolute 
justice is not the same thing as social justice, though they 
are both derived from the same source. Social justice is 
limited by the wants of the social order and by the imper- 
fection of its means of action. 'The legislator would conse- 
quently exceed his powers, if he should inflict punishment 
upon an act, the repression of which was not demanded by 
the social order, or the prosecution of which would lead to 
more damage than benefit to society. Here we meet again 
the principle of utility, but as an element merely, and not 
as a circumstance constitutive of crime. The legislator may 
be deceived, in what he supposes to be the expression of a 
social want; but his error will be the less dangerous, because 
the utility of a punishment is not enough of itself to make 
an act criminal; the act must also be criminal in the judg- 
ment of conscience. 

The conclusion is, that penal justice cannot lawfully be 
exercised, except so far as the punishments which it inflicts 
are founded upon the following conditions, namely: 1, that 
the act to be punished is immoral, which constitutes the 
intrinsic justice of punishment; 2, that the punishment is 
necessary to the preservation of the social order. These are 
the rules, which form the basis of the theory proposed by 
Rossi. 

These different systems may be summed up in a few 
words. One derives the right to punish from an original 
compact between the members of society ; a second refers 
it to a right of defence which it attributes to the social 
power; a third to an exclusive principle of utility; and a 
fourth to the principle of moral justice. 

Mr. Livingston does not adopt any one of these theories 
in his system of penal law; he rather seems to approve of 
them all. He remarks, that, ‘if the supposed social con- 








366 Theories of the Right and Object of Punishment. [Jan, 


tract ever existed, the foundation of it must have been the 
preservation of the natural rights of its members. And this 
makes it, in all its effects, the same as the theory which 
adopts abstract justice as the basis of the right to punish; 
which, properly defined, is only that which secures to every 
one his right; and, if utility, the remaining source to which 
this power is referred, be found to be so closely united with 
justice, as in penal jurisprudence to be inseparable, it will 
follow, that any system founded on one of these principles 
must be supported by the other.” Though Mr. Livingston 
does not expressly give his sanction to any of the theories 
of the right to punish, which have been mentioned, he 
seems nevertheless to have had one of his own. In the in- 
troductory title to his ‘ system of penal law,” he lays down 
the following “fundamental truths,” as the basis of the 
legislation which he recommends to the state of Louisiana. 

‘Vengeance is unknown to the law. ‘The only object of 
punishment is to prevent the commission of offences. It 
should be calculated to operate : 

“First, on the delinquent, so as by seclusion to deprive 
him of the present means, and by habits of industry and 
temperance, of any future desire, to repeat the offence ; 

‘Secondly, on the rest of the community, so as to deter 
them by the example, from a like contravention of the laws. 
No punishments, greater than are necessary to effect these 
ends, ought to be inflicted.” 

We come now to the theories, which have been professed 
by the German philosophers and jurisconsults. ‘They may 
be divided into three kinds: 1, absolute theories, in which 
the right to punish is justified in itself; 2, relative, in which 
the right to punish is justified by the object which the 
legislator has in view; and, 3, mixed theories, in which 
several objects are proposed. 

Of the absolute theories we shall notice those of Kant, 
Henke, and Jarke; of the relative, those of Bohmer, 
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Gmelin, Feuerbach, and some others; and of the mixed, 
those of Leyser and Welker. 


ABSOLUTE THEORIES. 


1. Kant. This philosopher and his school admit the 
absolute principle of the law of retaliation. But this ex- 
pression must not be taken literally; for it does not refer to 
the external form of the punishment, or require that the 
punishment should be identical with the evil committed by 
the offender. ‘The application of such a principle would be 
altogether too ridiculous to be attributed in good faith to the 
genius of Kant and his school. ‘This system regards the 
offender as a being who has broken with society, and who 
has consequently put himself out of the protection of the 
law. In order to enable him to recover his social position, 
the evil which he has committed is to be effaced by the evil 
which he is bound to suffer, which is nothing more than the 
reaction against his own act: ‘‘ The evil which thou doest 
to another falls back upon thyself.” 

In virtue of this principle, the punishment, though identi- 
cal in its nature, must, in its form and application, be adapt- 
ed to the individual and to circumstances. It is easy to 
see, that this theory, however absolute it may be, always 
comes back to the existence of a social contract. 

To the objection, that the offender who loses his social 
rights is sufficiently punished, and that society has no other 
right than that of expelling a member who has failed in 
respect to the law, Fichte answers, that it is for the inter- 
est of the offender himself to be punished, and that society 
ought not to suffer the loss of one of its members, who may 
still be useful, after being reconciled to it by the expiation 
of his crime. ‘This mode of justifying punishment is 
wholly fictitious ; for a contract is not obligatory, unless it 
is agreed to without constraint and with full knowledge of 
the subject. 
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It would be quite absurd to undertake to apply this theory 
in Germany, where there is neither any social contract, nor 
any general concurrence of all the citizens in the making of 
the law. As to the supposed interest of the offender in 
suffering the punishment, according to the argument of 
Fichte, it would at least be necessary to ascertain, whether 
he was willing again to enter society. 

2. Henke. 'The sentiment of the just and the unjust is 
innate in the heart of man. Society develops this senti- 
ment and sanctions it by public institutions. He who 
attacks the law must necessarily experience the reaction of 
the law. ‘This reaction, which is necessary, spontaneous, 
and proportional to the principal action, is the penal effect 
of the law. 

To this theory, there are three principal objections. Firs¢, 
in point of principle, it confounds absolute justice with the 
tenor of positive law. A principle has no need of the hand 
of man to exist; it demands neither threats nor punish- 
ment; and, least of all, does it require the employment of 
force to sustain it. Second, in relation to the special law, it 
admits that the penal law is the expression of justice, that 
is to say, it takes for granted what it ought to prove. A 
law dictated by the sovereign power may be useful to 
certain interests; but it is not for that reason just. If this 
were not so, all laws would be just, and there would no 
longer be any bad or any good laws. Third, in relation to 
the individual, the sentiments and ideas of what is just 
and what is unjust differ according to persons, manners, and 
circumstances ; and, consequently, the theory is wanting in 
a general basis. 

3. Jarke. It cannot belong to man to judge of and to 
condemn his neighbor. It is only in virtue of a divine man- 
date, that the sovereign maintains order in the state; and 
punishes those who despise the celestial commands. But 
the will of God is not manifested in the laws of nature 
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alone; it appears also in the social state into which men 
are organized. It is, therefore, in virtue of this supreme 
will, of which the law is merely the expression, that the 
guilty are subjected to punishment. 

This theory differs from the preceding only in this: it 
puts God in the place of a principle, and a human manda- 
tary in the place of a speciallaw. It is the theory of Henke 
personified. 


RELATIVE THEORIES. 


1. Béhmer, Gmelin. The most popular and the most 
unjust of all theories, says Henke, is that which considers 
punishment as a means of inspiring horror for crime. The 
vulgar mind scarce makes any difference between the legal 
foundation and the object of punishment; and as men 
generally think rather of what is useful than of what is just, 
we can readily understand that the theory of intimidation 
is the most ancient. At the present day, the partisans of 
this school in Germany are not numerous. It is no longer 
thought right to make use of the person of a criminal, to 
remove illegal temptations from the minds of the rest of the 
citizens, by the example of his torments. Philosophers and 
jurisconsults are agreed, that man ought not any longer to 
be an instrument of society; on the contrary, he is above 
society ; and the latter, in relation to him, is only a means 
of assuring him the liberty of his person and the security of 
his property. But what do the partisans of this doctrine 
require? They make use of man as of a thing which be- 
longs to them of right; without inquiring what the source 
is from whence this prerogative flows,—what would be for 
the interest of the criminal,—what society might gain by 
improving him,—and whether some other remedy might 
not be devised, to prevent the evil which they abhor, and 
which they seek to make detested. The person of an 
offender is made use of to present a barbarous spectacle, 
which may frequently become dangerous. 
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The sentiments of justice, of goodness, and of virtue, are 
the result of a moral faculty, which is not produced either 
by horror or by interest. Punishment has only a negative 
effect; a legislator, who thinks to prevent evil by evil, 
descends from the elevated point of view of justice, to be- 
come a partisan; his intervention has the character of 
vengeance ; it irritates instead of convincing; the horror of 
the punishment takes the place of respect for the law; and 
as soon as the offender is sure to escape from the hands of 
the executioners, he no longer has any reason for not yield- 
ing to his criminal temptations. 

2. Feuerbach. 'The following sentences of Seneca (de 
ira, lib. i. cap. ult.) express the theory of this celebrated 
criminalist: Nemo prudens punit quia peccatum est, sed ne 
peccetur. Renovari enim praterea non possunt, futura pro- 
hibentur. ‘This was also the theory of Plato; and it has 
been embraced by many modern jurisconsults. It admits 
in human nature two inclinations, one to evil, and the 
other togood. Man is thus vibrating between the advantage 
which would result to him from a violation of the law, and 
the evil which would follow the execution of his criminal 
project. 

In this struggle, it is the business of the legislator to 
intervene, and to repulse the criminal desire by the prospect 
of a punishment, which must consequently be more power- 
ful than the temptation to crime. In this manner, penal 
legislation acts as a psychological restraint, and makes the 
balance incline in favor of legal order. 

It has been objected against this theory, that it is subject 
to the defect common toall the preventive theories. If other 
persons besides the offender himself are to be deterred from 
the crime, then the offender is made an instrument to 
frighten others. Butif it is necessary only to prevent the 
offender himself from repeating his unlawful act, then it 
cannot be ‘necessary to punish in a case where a repetition 
of the offence is evidently impossible. 
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Besides, this theory has no general foundation ; for the 
inclinations to good and evil being of a different nature, and 
of unequal power according to the characters and inclina- 
tions of individuals, it follows, that it would be necessary 
to establish a particular penalty for each individual, and toin- 
flict it in such a manner, that the punishment should always 
be the opposite extreme of the inclinations of the offender. 
No one can pretend, that the desire to do evil, and the fear 
inspired by the prospect of chastisement, act in the same 
degree in all cases, in all circumstances, on all individuals. 
The system of Feuerbach has, notwithstanding, been adopt- 
ed in Bavaria, and constitutes the foundation of the new 
criminal code of that country. 

To the text of the Bavarian code, notes have been added 
by another very distinguished jurisconsult, Gonner, who 
died some years since at Munich. ‘These notes, which 
have the force of law, very frequently derogate from the 
principles advanced by Feuerbach. It must be added, also, 
that the author, by bringing forward several other principles, 
among which is that of moral constraint, seems to have 
abandoned his theory. The gradation of punishments in 
Bavaria is regulated by the feelings of the jurisconsult; and 
a crime is punished with severity or otherwise, according 
to the opinion entertained by Feuerbach of the temptation 
to commit it. 

3. Other systems, which have been taught with more 
or less of success, do not undertake so much to establish 
the right to punish, as to indicate the object of punishment. 
Almost all are agreed upon the point, that punishment ought 
not to be vengeance: but some propose to defend the 
state, as Martin and Schulze; others to restore violated 
rights, as Klein ; others propose to improve the person of 
the guilty, as Spangenberg and Helzer ; some philosophers 
only have entirely rejected the right to punish as immoral 
and unworthy of a civilized society, as Abicht and Krause. 
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These authors protest vividly against that elasticity of the 
common law, which is made to bend to the will of the 
majority, and destroys individuality in order to preserve 
the integrity of the body politic. According to them, abso- 
lute justice, that is to say, natural right, being once ad- 
mitted, can never receive any modification, whatever may 
be the circumstances, the number, and the quality of the 
persons who demand it. ‘Thus, the interests of an indi- 
viduality, by the side of which reason and right are found, 
ought never to be sacrificed to ideas of generality. On the 
other hand, however, these authors admit, that an offender 
sins only because he is weak or drawn into error. It is 
necessary, therefore, to take measures for his improvement ; 
but such an influence of the body politic upon the individ- 
ual, does not deserve the name of punishment. 


MIXED SYSTEMS. 


The mixed systems, the most complicated of which have 
been developed by Leyser and Welker, propose to effect 
several objects at the same time by the application of punish- 
ment; as to indemnify and avenge the person of the injured 
party, to give satisfaction to the violated law, &c. 

If all the relative theories are each the result of a personal 
sensation, or the expression of an object purely political, 
the mixture of all these doctrines must necessarily increase 
the uncertainty and confusion, when an application is made 
of them in one and the same system of law. 

Besides, the mixed theories add nothing which can justify 
punishment; for the pretended greatest utility is not the 
criterion of the just; otherwise there would be no principles, 
but only interests; and right would always be on the side 
of the greatest number. 


The above are some, probably not all, of the theories, 
which have been assumed in modern times, particularly in 
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Germany, as the basis of the right or of the object of punish- 
ment. In this country, very little attention has been given 
to the subject. Our criminal law is almost wholly of modern 
growth, and the result of our own positive legislation. We 
have had no ancient abuses to attack or to defend. 'The 
question of the abolition of the punishment of death, either 
wholly or in part, is the only one, we believe, which has led 
our jurists and legislators to investigate the nature of the 
right of punishment; and this question, whenever it has 
been brought to the decision of our legislative assemblies, 
has been decided upon practical rather than theoretical 
grounds. 

In regard to the subject of prison discipline, and the 
improvement of the moral condition of criminals, the 
latter has been admitted as one of the legitimate objects of 
punishment, without stopping to inquire whether it is the 
only or ought to be made the paramount one. A knowledge 
of these various theories, therefore, is not likely perhaps to 
be of much practical value, in this country; but as ex- 
planatory of foreign systems of criminal law, and as the 
results of much profound and acute investigation, we think 
the foregoing brief sketch of them will not be wholly with- 
out interest for our readers. L. 8. C. 


ART. VIII.—BIOGRAPHICAL SKETCH OF JAMES C. ALVORD. 


In the recent death of James C. Alvord, Esq. of Greenfield, 
Mass., the community at large, no less than the legal pro- 
fession, has sustained a severe loss. He died at an age 
when most men are but just assuming the duties and em- 
ployments of manhood, and but just emerging from the 
restless agitations and uncertainties of youth; yet he had 
done so much and improved his opportunities with so rare 
a spirit, that he had won the consideration and attained to 
the excellence, which usually follow years of vigorous 
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action and manly self-control. His death is not to be la- 
mented as that of a young man of great promise, for in 
him were combined the assurance which springs from the 
continued performance of high duties, with the promise that 
clings inseparably to the early period of life. We saw in 
him at once the beauty of the bud and of the flower. His 
death has left a chasm in society which cannot be readily 
filled. We miss the sagacious statesman, the sound and 
learned lawyer, the public-spirited citizen, one who had 
been tried in all the relations of life, public and private, and 
been found faithful in them all. 

He was born in Greenwich, in the county of Franklin, in 
the year 1808. He was the eldest son of Elijah Alvord, 
Esq., the clerk of the courts for the county of Franklin. 
After the usual preparatory studies, he entered Dartmouth 
college and was graduated with distinguished honor in 
1826. Immediately upon leaving college, he entered upon 
his professional studies, in the office of his father at Green- 
field, and prosecuted them further, at the law-schools of 
New Haven and Cambridge. It was at this latter place, in 
the summer of 1830, that the writer of this article first be- 
came acquainted with him. He bore about him at that 
time the marks of manifest superiority, and those who be- 
came well acquainted with him felt no surprise at his sub- 
sequent rapid progress. ‘There was the maturity of man- 
hood, both in his person and in his mind. With the warmth, 
simplicity and frankness of youth, he had none of its weak- 
nesses and was above its usual temptations. Indolence 
was impossible to a nature of such powerful activity, and 
pleasure had no charm to his well-regulated mind. His love 
of study was seconded by a robust frame and a constitution, 
apparently, of great vigor. He was at that time, even, a 
ripe and sound lawyer. He had read extensively and thought 
deeply on legal subjects, and his knowledge of law was free 
from that crudeness, usually found in young lawyers, how- 
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ever much, or rather, however many books they may have 
read. He spoke with fluent and dignified self-possession ; 
there was no lack of youthful ardor and impassioned power, 
but his speaking was most remarkable for a certain weight 
and impressiveness, more natural to the age of forty than 
to that of twenty. He had none of the reserve and coldness 
sometimes accompanying young men of his intellectual 
maturity, but was social in his tastes and ready in his 
sympathies. He was generous, warm-hearted and cordial, 
easily winning friends and keeping them when won, and in 
the interchange of affection giving as much as he received. 

Soon after this period, he commenced the practice of the 
law in Greenfield, and subsequently formed a connexion in 
professional business with his maternal uncle, the honorable 
Daniel Wells. He immediately took a prominent position 
at the bar, passing over at a bound the space which young 
lawyers are usually doomed to move through ata snail’s 
pace, and without feeling for a moment the heart-sickness 
of hope deferred, became at once fully occupied with im- 
portant and responsible business. ‘This early success by no 
means arose from want of fitting competitors. ‘The banks 
of the Connecticut have always been fruitful in good law- 
yers, and never more so than atthe present time ; and those 
who know the professional merits of the antagonists, with 
whom he was called to measure his youthful strength, need 
not be told that he was not allowed to take the place which 
he did, without showing the most satisfactory intellectual 
credentials. His professional labors sustained a short inter- 
ruption in the summer of 1833, when, upon the lamented 
death of professor Ashmun, he was selected to occupy his 
place as instructer in the law school of Harvard University, 
until the choice of a permanent professor should be made. 
This was a highly flattering compliment to his professional 
standing, and the admirable manner in which he discharged 
the duties of teacher justified the propriety of the choice. As 
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he was but a year or two older than most of his pupils, his 
position was not without difficulty, but such was the read- 
iness and extent of his learning, so successful was he in 
imparting his stores of knowledge, his deportment was so 
characterized by real dignity and the absence of false as- 
sumption, that the most harmonious relations were estab- 
lished between the teacher and the taught, and his labors 
became as agreeable to himself as they were beneficial to 
others. 

He immediately resumed the practice of the law, in which 
he was actively engaged during the remainder of his life, 
except in those intervals in which he was serving his fellow- 
citizens in a public capacity. He was retained on one side 
or the other of every important cause which arose in the 
part of the state in which he lived. He labored conscien- 
tiously and assiduously in behalf of his clients. The vol- 
umes of the reports will shew how faithfully and elaborately 
he argued the questions of law which arose in the course of 
his practice, and in the preparation of the cases which were 
to be argued before a jury, he was not less diligent and 
thorough. He was elected by the citizens of Greenfield, a 
member of the house of representatives, in 1837, and by 
the inhabitants of the county of Franklin, a member of the 
senate, in 1838. He was appointed, in 1838, one of the com- 
missioners for codifying the criminal law of the common- 
wealth. In November, 1838, he was elected a representative 
to congress from the sixth district, in the place of the honor- 
able George Grennell, who declined a reélection. But his 
brilliant career of usefulness and distinction was destined to 
be soon cut short, and the places that knew him were to 
know him no more. During the early part of the last 
summer, he was most laboriously occupied in his duties as 
commissioner for codifying the criminal law, and in the latter 
part of it, he was attacked by a disease of the bowels, 
which, after some weeks of suffering, during which the 
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minds of his relatives and friends were alternating between 
hope and fear, resulted in his death on the twenty-seventh 
day of September last. 

From the date of his admission to the bar, Mr. Alvord’s 
professional labors engrossed the principal part of his time 
and energies, and it is in his capacity of lawyer that his 
intellectual claims are most fairly to be estimated. Lawyers, 
even distinguished and successful ones, may be divided into 
two classes; those who are born lawyers and those who 
make themselves such. Some men have a certain natural 
aptitude for the law, and its principles are readily assimi- 
lated to their minds. ‘The study of law is a congenial em- 
ployment, and they find themselves at home in its tangled 
mazes. Others, on the contrary, seem, in making themselves 
lawyers, to have overcome a certain natural repugnance. 
Their minds have been, apparently, forcibly bent from the 
direction in which they would have spontaneously moved. 
Mr. Alvord belonged to the former of these classes. He 
was a born lawyer. His mind had a native affinity for the 
study of Jegal rules and principles. He had no repugnance 
to overcome, no rebellious counter impulses to subdue. His 
taste for the law was natural and instinctive, and the study 
of it was a labor of love. He would have been a good 
lawyer with very little study, for the legal character of his 
mind would have supplied the deficiencies of book know- 
ledge, and led him by a sort of ‘‘rusticum judicium” to the 
same results to which others had arrived by the laborious 
processes of study. A legal question never looked dark to 
him; his first glance gave an insight into it, and told him 
through what course he was to seek for a solution. Many 
men would have been contented with this original turn for 
the law, this legal mother-wit, and have preferred to solve 
the questions which came before them by a sort of Zerah 
Colburn process, rather than avail themselves of the borrowed 
aid of the learning of others. But his ambition was of a 
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nobler and higher kind, and he studied the law as zealously 
and conscientiously as if his books had been his only guides 
and dependence. He had that invaluable property in a 
lawyer—one not often found in combination with a mind so 
rapid in its movements and powerful in its grasp as his— 
unwearied patience in legal investigation. He never aban- 
doned his search when half completed. He never rested 
till he had learned all that could be known upon the subject- 
matter of his researches. He had made extensive acquisi- 
tions in every branch of the common law. Nor did he stop 
short with that, but his knowledge of the Roman and con- 
tinental law was suflicient to give him access to their stores, 
whenever they could be of practical service to him. The 
case of Deerfield v. Arms, 17 Pick. 41, may be cited as an 
instance of his success in applying the principles of the civil 
law to practice. 

With this native capacity for the law, and with his habits 
of thorough investigation and hard study, the highest honors 
and most brilliant success at the bar were open to him. He 
was not only an excellent lawyer, but an eloquent and im- 
pressive advocate, and managed cases before a jury with 
tact, judgment and skill. ‘The solid rewards of professional 
eminence were within his grasp, and a high and widely 
extended reputation was a certain possession. Had he been 
called to the bench, he could not have failed to prove him- 
self a most valuable magistrate, and would probably have 
left behind him a judicial fame inferior to that of none of 
the eminent men who have adorned the bench in Massa- 
chusetts. 

Mr. Alvord was a member of the legislature of Massa- 
chusetts for two successive years, in 1837 in the house of 
representatives, and in 1838 in the senate. In the house of 
representatives, he was a member of the judiciary committee 
and a laborious and attentive one. He prepared a very 
learned and elaborate report on the right of trial by jury in 
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questions of personal freedom, which appeared in the thirty- 
third number of the American Jurist, and the law which 
was passed in conformity with the provisions and recom- 
mendations of his report, is to be ascribed mainly to his 
influence and exertions. He also made an effective speech 
upon the witness bill, in which he defended the policy of the 
law which forbids the testimony of atheists from being re- 
ceived in courts of justice. He took an active share in the 
general business of the house and proved himself to be a 
ready and powerful debater. He acquired an influence and 
a consideration very seldom attained by young members in 
their first session. In the senate he was a member of the 
committee on probate and chancery. As chairman of joint 
special committees, he presented reports on the annexation 
of Texas, on the domestic slave trade and on slavery in the 
district of Columbia, marked by learning and ability and 
a generous ardor in behalf of liberty. In the subject of 
slavery, in general, Mr. Alvord took a lively interest. His 
views were characterized by an enlightened philanthropy 
and a zeal tempered with discretion. ‘l'o slavery in the 
abstract he was an uncompromising enemy, and he hada 
strong sense of the evils and the misery to which it gives 
birth, while the soundness of his judgment and his well-regu- 
lated understanding preserved him from fanaticism and ex- 
travagance of opinion. In connection with this subject, in 
particular, we lament his removal from the councils of the 
nation. His firmness and his love of liberty would have 
peculiarly qualified him to represent the feeling of New 
England upon this question, while his sense of justice would 
have enabled him to perceive what was due to the claims 
of those who represented a very different feeling. He was 
one who could never have been bullied or cajoled. He never 
would have been silent when the cause of liberty or the 
honor of his country called upon him to speak. Without 


belonging to any anti-slavery society, he had a strong con- 
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viction in the ultimate success of the efforts to abolish 
slavery. In his last illness, he manifested a lively interest 
in the fate of the captives of the Amistad, and regretted 
nothing more than that he was prevented from offering his 
services as counsel in their behalf. 

Mr. Alvord was an active member of the commission 
appointed to codify the criminal law of Massachusetts. 
During the last year of his life he devoted a great deal of 
time to this important labor. ‘The portion of the proposed 
code, on the branch of homicide, which appeared in the 
forty-second number of the American Jurist, was prepared 
by him, and our readers need not be informed of its distin- 
guished merit. ‘lo this commission he is a serious loss. 
His practical good sense and thorough knowledge of law 
enabled him to shed light upon every point in their pro- 
gress, while his capacity for labor made it certain that 
whatever he undertook to do would be done and done 
thoroughly. 

In the preceding observations we have confined ourselves 
to a consideration of Mr. Alvord’s public and professional 
character, which was the principal object we proposed to our- 
selves to do; but those who had the privilege of his friendship 
would feel that we had not done justice to his memory with- 
out a tribute to his excellence asa man. He was the per- 
sonal friend of each of the editors of this journal, and we feel 
that we have sustained a great loss over and above that 
which the public laments. What we have said of Mr. Alvord 


as a lawyer and a statesman, is a revelation of the beauty of 


his moral nature and of the high principles which governed 
his conduct. ‘There was no inconsistency or discrepancy in 
his character. He was a man of unspotted moral purity, 
of warm and generous affections, of unshaken loyalty to 
truth; and the foundations of his character were deeply 
laid in religious trust and hope. His success in life did not 
impair his simplicity and openness of nature. His aims 
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and motives were alike elevated. We do not venture to 
draw aside the veil which separated his domestic from his 
public life, nor to speak of him in those near and dear rela- 
tions in which he shewed his most attractive traits. 'The 
void that is left in the hearts of that once happy circle can 
never be filled; and in the early removal of one who was 
their pride, hope, and joy, they can find no other consolation 
except in the recollection of his well-spent life and in the 
assurance of a reunion beyond the grave. G. 8. H. 


ART. IX.—ON THE EXTENT OF THE CRIMINAL LAWS. 


Tne object, which the criminal laws of a state are intended 
to effect, is twofold: 1, to secure the continued existence 
and well-being of the state itself as such ; and 2, to secure 
the continued existence and well-being of its individual 
members. ‘The first includes also all institutions of a pub- 
lic, and the second all those of a private nature. It is man- 
ifest, that not only the’ state itself and its institutions, but 
likewise the individuals who compose it, may be attacked 
from without as well as from within; and this both by the 
citizens of the same state, and by the citizens of other states. 
It is important, therefore, in the formation of a penal code, 
to consider how far the criminal laws of a state can and 
ought to be extended ; to determine whether they should be 
made to apply beyond the local boundaries and personal ju- 
risdiction of the state; and, if so, to decide upon and enu- 
merate the persons and offences, to which they shall be so 
extended. 

The direct and immediate operation of the criminal laws 
of a state must necessarily be confined within its own ter- 
ritorial boundaries ; they can only be executed in certain 
cases, by the aid of other states in apprehending and deliv- 
ering up the offenders to the authorities of the offended state ; 
and the exercise of this comity on the part of a foreign state 
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may depend in some degree upon the aid afforde dto the 
laws of such state by the authorities of other states. But as 
the degree and extent of the aid, which a state may be wil- 
ling to afford in the execution of the criminal laws of other 
states, may depend somewhat upon the extent claimed by 
such state for its own laws,—inasmuch as a state may be 
supposed willing to aid in the execution of foreign laws, in 
the same manner and to the same extent, that it desires for- 
eign aid in the execution of its own,—it is apparent, that 
the inquiry above stated is important also in an international 
point of view. If the subject be thus interesting, in refer- 
ence to states which are wholly foreign to each other, its 
importance is greatly enhanced, in reference to the several 
states of the American union, by the provision inserted in 
the federal constitution, requiring that persons charged with 
crimes in any state, and escaping into another, should be 
delivered up to the authorities of the offended state. "This 
provision makes that a matter of legal obligation between 
the several United States, which, between foreign states, is 
wholly a matter of international comity. 

In order to determine the various questions involved in 
the general one above stated, it will be necessary, in the 
first place, to establish certain general principles, relating to 
the right of punishment,—the duty of exercising it,—and 
the power of the state to do so; and, in the second place, to 
apply these principles to the different classes of cases which 
may besupposed. It will then be proper, in the third place, 
to inquire and determine how far the results thus obtained 
in theory, as applicable in reference to states wholly foreign 
to each other, ought to be practically adopted in legislation, 
and also how far they ought to be modified, in reference to 
the states of this union, by the circumstance of their being 
united together by the constitution into one government, for 
certain purposes. It will then remain only to consider how 
the provisions, which it may be thought proper to adopt, 
shall be inserted in a code or other legislative act. 
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It is proper to remark, however, before entering upon this 
inquiry, that it is not necessarily, or, if at all, very remotely, 
complicated with any considerations of the abstract theory 
of the right of punishment; since, whatever theory may be 
adopted, the object of all systems of criminal law is still the 
same, the security of the state and its citizens; and the in- 
quiry refers not to the offences which are to be made pun- 
ishable, or to the kind or degree of punishment, but simply 
to the extent to be given to whatever system of penal law 
the legislative power may think proper to adopt. 

The first principle, which we have occasion to settle, re- 
lates to the punitory right of the state, or rather perhaps to 
the extent of that right. The object of penal law, as already 
stated, being to secure the existence and well being of a 
state and its citizens, it is obvious that the punitory right of 
the state must be coextensive with that object; or, in other 
words, that the provisions of the penal code of any state 
may rightfully, (in theory, at least,) be extended to all at- 
tacks against the state itself or its citizens, wheresoever or 
by whomsoever committed. 

The duty of the state, in regard to the matter of punish- 
ment, requires next to be considered. If it be the general 
duty of a state to procure for itself and its citizens the secu- 
rity above-mentioned; and, if it have the right to do so by 
punishing all attacks against itself or its citizens, by whom- 
soever or wheresoever committed ; it is quite clear, that the 
exercise of this punitory right ought to be limited only by 
the power of the state; and, consequently it may be laid 
down as the second principle, to be employed in this inquiry, 
that the penal code of a state ought to threaten with punish- 
ment all attacks, directed either against itself or its citizens, 
which it has or can obtain the power to punish. 

It remains, ¢hirdly, to consider the power of the state to 
punish. ‘The state has the absolute and perfect control of 
all persons and things (except in reference to those persons 
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and things to which exterritoriality is attributed,) within its 
own territorial limits; and, consequently, it has the power 
to punish for all offences committed within those limits, by 
whomsoever they may be committed. The state has also 
the absolute and perfect control of all persons who constitute 
its citizens, and as such owe it allegiance, and are bound to 
obey its laws. It consequently has the power to punish for 
all offences committed by its citizens, whether committed 
within its own territories, or elsewhere. In those cases, 
where an offence is committed or the offender is without 
the territory of the state, whose security is attacked, and the 
state has no control over the offender as a citizen, it can only 
obtain the power to punish him, through the aid of the for- 
eign power, within whose territory he may happen to be ; 
but, as it is to be presumed, that every state will be willing 
to lend its aid to every other, in the punishment of offend- 
ers, on the principle of international comity and good neigh- 
borhood, so far at least as to deliver up such offenders to be 
tried and judged by the laws which they have broken ; it 
may be safely assumed, for the purpose of this inquiry, to 
be within the power of the state to punish all offenders 
against its laws, who are neither within its territory nor 
bound to it by their allegiance, because, by a proper appli- 
cation, it may always obtain the control of the persons of 
such offenders. ‘This is peculiarly true, in reference to the 
several United States, by reason of the constitutional pro- 
vision already referred to. 

Having thus established the principles to be applied in 
this investigation, we have now to enumerate and classify 
the various combinations of cases, which may be supposed 
to occur, and to make the application accordingly. ‘Those 
attacks, directed against a state or its citizens, which, when 
made punishable by law, are denominated crimes and offen- 
ces, may be committed : 

J. By citizens; 1, within the state, (a) against the state 
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itself, (b) against citizens, (c) against foreign states, (d) 
against foreign citizens; 2, without the state, (a) against the 
state itself, (d) against citizens, (c) against a foreign state, 
(d@) against foreign citizens ; 

Il. By roreigners; 1, within the state, (a) against the 
state itself, (6) against citizens, (c¢) against foreign states, 
(d@) against foreign citizens ; 2, without the stale, (a) against 
the state itself, (4) against citizens, (¢) against foreign states, 
(d) against foreign citizens. 

This classification embraces all the combinations of cases, 
which can possibly call for the exercise of the punitory power 
of a state, in any contingency or circumstances whatever. 
It will be sufficient for the present purpose to consider them 
under the four general divisions of offences committed by 
citizens and foreigners within and without the state. 

I. Of offences committed by citizens within the state. Ac- 
cording to the principles above established, all attacks by 
citizens against the state itself or its citizens, within the ter- 
ritory of the state, ought to be made punishable by its laws; 
since it is the duty of the state to protect itself and its citi- 
zens from such attacks, and it has perfect power to afford 
this protection, as the offenders are both territorially and 
personally under its control. But the citizens of a state may, 
also, while within its limits, be guilty of attacks upon for- 
eign states or their citizens; and the question then arises, 
to what extent and in what manner, if at all, shall acts of 
this description be made punishable by the laws of the state 
within whose limits they are committed? It is clear, on the 
one hand, that they do not directly attack the state itself or 
its citizens; and they consequently cannot be put upon the 
same footing and made punishable in the same manner with 
similar acts against the state. On the other hand, the state 
is under no obligation, neither has it a right, to punish them 
as offences against the laws of the state attacked ; the puni- 
tory right and duty of a state, as already established, being 
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limited to attacks against itself and its citizens. If acts of 
this description were offences against the laws of the state 
attacked, it would be the duty of the state of the offender to 
deliver him up for trial and punishment to the authorities of 
the offended state; but they cannot be considered as offences 
against the laws of the state attacked, for the reason, that, 
although such acts may be punishable by the laws of that 
state, yet to constitute them crimes, they must be committed 
by persons who are bound, for the time being at least, to 
obey those laws: and, consequently, to deliver a citizen to 
the state attacked by him, to be dealt with by such state, 
would be delivering him up to vengeance and not to legal 
punishment. ‘The true character of the acts now under 
consideration seems to be, that they indirectly attack the 
state itself, of which he who commits them is a citizen, by 
tending to disturb the amicable relations subsisting between 
that state and the state attacked. (Vattel, B. ii, $18). All 
attacks, therefore, by the citizens of one state, against a for- 
eign state or its citizens, ought to be made punishable by the 
former, as substantive offences, so far as they have a ten- 
dency to disturb the friendly relations subsisting between 
the two states. It is only necessary to remark, further, that 
if the citizen of a foreign state be attacked in any manner, 
whilst within the state, of which the offender is a citizen, 
such foreigner being for the time entitled to the protection of 
the state, as a temporary citizen or subject, the offence is 
precisely the same as if committed against a citizen, and 
requires no special provision in order to become punishable 
as such. 

Il. Of offences committed without the state by its citizens. 
All acts, directed against the state or its citizens, by its citi- 
zens residing for the time out of its territorial limits, ought 
to be punishable by its laws, in the same manner, as if com- 
mitted within the state; inasmuch as such acts are equally 
injurious to the security, which it is the object of penal laws 
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to guarantee; and they also fall within the punitory power 
of the state, because the offender, though not at the time 
within its territorial jurisdiction, is bound as a citizen owing 
it allegiance to obey its laws, and is therefore within its con- 
trol. If such offender should refuse to obey the laws of his 
state, and submit himself to its jurisdiction, the state would 
be entitled to demand him of the state, within whose limits 
he might be; and the latter would then be bound, upon 
every principle of international comity, to deliver up the 
offender to the justice of his country. If theact done is also 
an offence against the laws of the state, within whose terri- 
tory it is committed, and is there punishable with equal or 
greater severity,—if the offender is tried in that state, and 
either condemned and punished, or acquitted, such proceed- 
ings ought to preclude any further proceedings against him 
within his own state; but if the punishment be less than 
that inflicted by the state of the offender, or if the punish- 
ment to which the offender is condemned be remitted in 
whole or in part, the right of his state to try him still re- 
mains, and also to subject him to the measure of punish- 
ment inflicted by its ownlaws. It might seem, at first view, 
that if an offence were committed against the penal laws of 
two states, both would have the right of punishment, and 
that the infliction of it by one ought not to supersede its 
infliction by the other; but this view proceeds upon the 
mistaken notion, that the object of punishment is the satis- 
faction of the injured or offended party, rather than the se- 
curity of the state and its citizens; whereas satisfaction of 
the injured party is vengeance and not punishment. But, 
notwithstanding the offender may be proceeded against by 
the state, within whose territory the offence was committed, 
and be there sentenced and punished, the state of which he 
is a citizen has still a right in strictness to punish him ac- 
cording to its own laws, if the punishment inflicted by the 
former state be not so severe as that threatened by the lat- 
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ter; because the punishment inflicted by the offender’s state 
is the only one, which, according to the laws of that state, 
is deemed adequate to the offence and sufficient to secure 
the object of punishment. 

Offences committed by the citizens of a state, without its 
territorial limits, against a foreign state or its citizens, are, 
like acts of the same description committed within the state, 
indirect attacks upon the state, of which such offenders are 
citizens, and ought to be made punishable, in the same man- 
ner as substantive offences. If these offences are punisha- 
ble by the laws of the state within which they are commit- 
ted, their punishment by the state, of which the offender is 
a citizen, should be subject to the limitations already men- 
tioned in regard to offences committed against a state or its 
citizens, without its territorial limits. 

Ill. Of offences committed within the state by foreigners. 
Offences committed within the state by foreigners are not 
distinguishable from those committed by citizens, whether 
they are directed against the state itself, either directly or 
indirectly, or against its citizens. The right of the state to 
punish such foreigners is perfect ; inasmuch as during their 
residence within its limits, they are considered as citizens 
for the time being,—are entitled to and receive its protec- 
tion,—and, as subject to a temporary allegiance, are bound 
to know and obey its Jaws. If a foreigner makes himself 
guilty of an indirect attack against the state, whose tempo- 
rary citizen he is, by offences against the state of which he 
is a citizen, in such case, besides being made punishable 
and punished for the offence against the state in which he 
is resident, that state ought also to deliver him up, if de- 
manded, to the state of which he is a citizen, to be judged 
and punished according to the laws of that state. 

IV. Of offences committed without the state by foreigners. 
All offences, committed by foreigners, without the state, 
against the siate itself or its citizens, come within the puni- 
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tory right of the state, inasmuch as they are attacks upon 
that security, which it is the object of penal laws to preserve, 
though they cannot perhaps in strictness be said to consti- 
tute offences against the laws of the offended state, inas- 
much as the offenders are not bound to obey those laws. 
But though offences of this description are within the right 
of the state to punish, and may therefore be made punish- 
able by its laws, yet the duty of punishment does not exist, 
except so far as the offender may be within the power of the 
state. If the offender has property or rights within the state, 
those may be confiscated or sequestered, in order to compel 
him to submit himself to its jurisdiction ; or if he voluntarily 
comes within the state, he may be seized, and tried; but if 
the offender has no property within the state, or cannot be 
forced by a seizure of it to submit himself, or will not volun- 
tarily come within the state, there is no longer any obliga- 
tion on the state to punish him. ‘The state may, it is true, 
demand him of the state whose citizen he is, but the latter 
is under no obligation to deliver him; the duty of that state 
in relation to such offences being merely to consider them as 
indirect attacks upon itself, as they tend to disturb the am- 
icable relations subsisting between it and the state attacked, 
and to punish them accordingly. If the state of the offend- 
er unreasonably refuse either to deliver him up or to punish 
him, it makes itself a participator in the act, and may thereby 
expose itself to war. 

In regard to offences committed by foreigners in foreign 
states, against such states or their citizens, no other state 
than that which is injured, or to which the offenders owe 
obedience, has the right of punishment, or is under any ob- 
ligation to punish, except as a matter of international com- 
ity towards the states to whom the right and duty of pun- 
ishment properly belong. ‘The only obligation incumbent 
on a state, to which a foreign offender against foreign laws 
has fled, is to deliver him up to the authorities of the state 
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or states, to which punishment properly belongs. If this 
obligation cannot be performed, owing to the circumstances 
of the case, or the state is unwilling for any cause to perform 
it, there seems to be no objection to the subjection of the of- 
fender to trial and punishment in the state where he is ; but, 
in this case, it is said, that the offences must be of such a 
nature, that they are every where regarded as crimes. (‘Titt- 
man, $ 32.) 

Though offences, committed without the state by foreign- 
ers, against foreign laws, cannot be considered generally in 
the light of crimes against the laws of any other than the 
offended states; yet, when persons, who have been guilty 
of such offences, come within another state to reside, it is 
perfectly competent for the latter state to subject them to 
police regulations and restrictions, in consequence of their 
having committed the offences in question. 

The above are the theoretical results of an application of 
the principles relating to the right, the duty, and the power 
of punishment, to the various classes of cases, which may 
be supposed to exist, as between states strictly foreign to 
each other. ‘The next branch of the general inquiry refers 
to the modifications, to which these results ought to be sub- 
jected, between states standing in the relation to each other 
of the several United States. 

The several states, except in those respects in which they 
are united and bound together by the constitution, are to all 
intents as much foreign to each other, as they are to Cana- 
da or Mexico; but, by the adoption of the constitution, their 
individual existences were at least suspended, in reference 
to certain specified and enumerated objects, in regard to 
which they thenceforward constituted one state instead of 
several. One principal object of the constitution appears to 
be, to make the several states one as it respects all other 
states; and another to regulate their internal relations with 
each other. 
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In order to effect the general purposes of the constitution, 
congress has conferred upon it by that instrument, certain 
powers of civil and criminal jurisdiction,—relating to par- 
ticular persons,—to particular subjects,—and to particular 
territory or districts. 

The government of the United States, so far as respects 
the powers conferred upon it, is precisely coextensive in 
point of territory with the territory of the several states; 
and, within these territorial boundaries, which are also the 
territorial boundaries of the states, it exercises its criminal 
jurisdiction in reference to certain persons and subjects. 
But, within these same limits, the government of the United 
States possesses certain territory ceded to it by the several 
states, for the purposes of a seat of government, and for the 
erection of forts, magazines, arsenals, dockyards, and other 
needful buildings, over which territory the power of exclu- 
sive legislation, in all cases whatsoever, is granted to con- 
gress. In addition to the territory of the latter description, 
the government of the United States possesses also the public 
lands ceded to it by the several states, which congress is 
authorized to dispose of, and in reference to which it is also 
empowered to make all needful rules and regulations. 

In reference to persons and subjects, within the territorial 
jurisdiction of the states, congress is expressly authorized to 
provide for the punishment of counterfeiting the securites 
and current coin of the United States,—to define and punish 
piracy and felonies committed on the high seas, and offences 
against the law of nations ;—and to make all laws (criminal, 
of course, included,) which shall be necessary and proper 
for carrying into eflect the powers granted by the con- 
stitution. 

Under these provisions, and in pursuance also of its gen- 
eral power of legislation, in regard to the territory imme- 
diately subject to the United States, congress has already 


defined and provided for the punishment of piracy and felony 
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on the high seas, and certain offences against the law of 
nations, and also enacted a general criminal code for the 
territories exclusively subject to its legislation. Under the 
head of offences against the law of nations, must be enu- 
merated not only those specially denominated such by the 
writers on the common law, and which are made punishable 
by the statute of April 30, 1790, $$ 25, 26, but also those 
acts which are made punishable by the statutes of January 
30, 1799, and April 20, 1818, on the ground of their 
tendency to disturb the relations of peace and good neigh- 
borhood subsisting between the United States and other 
nations. 

It is manifest, that many of the acts, in reference to which, 
in accordance with the principles already established, it 
may be deemed expedient to extend the laws of the state 
beyond its territorial limits, are, or may be made punishable 
by the laws of the United States, in pursuance of the pro- 
visions above mentioned. ‘The power to define and punish 
offences against the law of nations is broad enough to 
include within it all attacks against the international re- 
lations subsisting between the several states, as well as 
those subsisting between the United States as one nation 
and other nations. Although the powers conferred on con- 
gress are not perhaps exclusive, in every one of these 
respects, it will probably be most expedient to have but a 
single system of laws applicable to these subjects; and, 
therefore, such acts as are or may be made punishable by 
the laws of the United States should be excepted from the 
general extension to be given to the state laws. 

The question now presents itself, how far the theoretical 
results of the above inquiry ought to be practically intro- 
duced into our legislation, with the exceptions resulting 
from the provisions of the constitution of the United States. 
In regard to offences, committed by citizens and also by 
foreigners within the state itself, there can be no question; 
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the only doubt is in regard to offences committed by citizens 
and foreigners out of the state, and within the territorial 
jurisdiction of some other state. ‘The common law of 
England does not hold acts of this description to be 
offences; nor are such acts punished by the laws of that 
country, or by the laws of any state founded thereon, 
unless they are specially made so by some statute. But, 
on the continent of Europe, a different principle is estab- 
lished, at least, in those countries whose criminal law has 
been reduced into the form of a code. Thus, the criminal 
codes of France, Austria, Prussia, Bavaria, Saxony and 
Wurtemberg, and several projects of codes for other Euro- 
pean states, all sanction the principle of punishing citizens 
for offences committed in a foreign country, and, in a greater 
or less degree, of punishing foreigners for offences against 
the state or its institutions, committed without its territorial 
limits. The Austrian code goes still further, and provides 
that foreigners shall be apprehended for all other offences, 
committed without the Austrian territory, and offered to be 
delivered up to the state, whose laws have been broken; 
and, if such offer be declined, the offenders are then to be 
punished according to the Austrian laws, with the addition 
of banishment, however, to the ordinary legal punishment. 

The situation of the several United States, in regard to 
each other, and to the other states of this continent, more 
nearly resembles that of the different states of continental 
Europe towards one another, than that of the British empire 
towards other nations; and, so far as this similarity of sit- 
uation goes, it furnishes one argument in favor of the 
adoption of the continental principle in this country. But 
the adoption of that principle need not be put upon the 
equivocal ground of example. It rests upon the more solid 
foundation of reason and justice. Indeed, it may be con- 
sidered as absolutely true, that the criminal laws of a state 
ought to be obligatory on its citizens, wherever they may 

VOL. XXIV.—NO XLIV. 26 
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chance to be, for the reason, that wherever a citizen may 
be, he claims and receives the protection of his country and 
its laws; and, though, whilst in a foreign country, he is 
subject, for the time being, to its laws, his conduct there 
must have a direct influence upon the relations subsisting 
between the state of his domicile and that of his tempo- 
rary residence. For these reasons, it seems to be expe- 
dient to declare, in general terms, that the criminal laws of 
a state extend to and control the conduct of its citizens, 
whilst in a foreign state, whether such state be one of the 
United States, or a state wholly foreign. 

In regard to offences committed by foreigners in foreign 
countries, it seems clear, for reasons already stated, that the 
state has the right, and ought as a matter of duty, to make 
them punishable, so far as they attack such state or its citi- 
zens, and to provide for their actual punishment, so far as 
the state may have power to inflict it, either by the vol- 
untary coming of the offender within the state, or by means 
of confiscating or sequestrating any property or rights, which 
he may have within the same. 

There is one class of offences, embraced in the general 
inquiry, which, it is believed, has not as yet been made 
criminal by the laws of any state, namely, offences com- 
mitted within the same, against the government, public 
institutions, or citizens of other states. The question, in 
regard to offences of this description, being not as to the 
extent to be given to the laws, by which they are made 
punishable, but whether they shall be made offences or 
not,—they do not fall within the scope of the present in- 
vestigation. 

To the general provision, extending the criminal laws to 
the acts of foreigners resident within the state, an exception 
should be made in favor of ‘ ambassadors, other public 
ministers, and consuls,” in reference to “all cases affecting” 
whom, the constitution of the United States confers exclusive 
jurisdiction upon the judicial power of the union. Besides 
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these public officers, the attribute of exterritoriality belongs 
also to foreign soldiers and other persons in the train of a 
hostile army, who are not subject to the criminal laws of a 
state, but only to that treatment which is sanctioned by the 
laws of war; and these also require to be excepted from 
the general provision. 

It remains now only to consider how far it may be neces- 
sary to make an express declaration of the extent to be 
given to the criminal laws. It appears, from an examina- 
tion of the cases and remarks in the books of the common 
law, to be established, that, in regard to crimes and offences 
which are such at the common law, they must be com- 
mitted either actually or constructively within the territorial 
limits of the state; and, that, in regard to statute offences, 
if the acts thereby made criminal are intended to be made 
punishable, when committed without the territory, there 
must be an express declaration to that effect. It will be 
necessary, therefore, to declare expressly how far and to 
what cases and persons, the criminal laws are to be ex- 
tended beyond the territorial limits of the state. L. s. ¢. 


ART. X.—LIVINGSTON’S PENAL CODES. 


A System of Penal Law for the State of Louisiana: con- 
sisling of a Code of Crimes and Punishments, a Code 
of Procedure, a Code of Evidence, a Code of Reform and 
Prison Discipline, a Book of Definitions. Prepared under 
the authority of a law of the said State. By Evwarp 
Livineston. To which are prefixed a preliminary Re- 
port on the plan of a Penal Code, and Introductory Re- 
ports to the several Codes embraced in the System of Penal 
Law. Published by James Kay, jr., and Brother, Phila- 
delphia, and John I. Kay & Co., Pittsburg. 


Te volume, of which the above is the title, contains the 


whole of Mr. Livingston’s works on Criminal Law, exe- 
26* 
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cuted in pursuance of an appointment for that purpose by 
the general assembly of the state of Louisiana. 

In our 35th number, (p. 235), we gave an account of the 
legislation of Louisiana, so far as related to the formation 
and establishment of the codes, namely, the civil code and 
the code of procedure, which are in force in that state. 
Previous to the undertaking of those codes, in 1822, the 
general assembly had passed an act, February 10, 1820, pro- 
viding for the appointment, by the senate and house of rep- 
resentatives then in session, of a person learned in the law, 
to prepare and present to the next general assembly ‘‘a 
code of criminal law, in both the French and English lan- 
guages, designating all criminal offences punishable by 
aw; defining the same in clear and explicit terms; desig- 
nating the punishment to be inflicted on each ; laying down 
the rules of evidence on trials; directing the whole mode 
of procedure; and pointing out the duties of the judicial 
and executive officers, in the performance of their functions 
under it.’ By the same statute, the sum of five hundred 
dollars was appropriated, to enable the person so to be 
chosen, ‘‘ to procure such information and documents, rela- 
tive to the operation of the improvements in criminal juris- 
prudence, particularly of the penitentiary system in the 
different states, as he may deem useful to report to the 
general assembly, in considering the project of a code.” In 
the following year, namely, on the 13th February, 1821, 
Mr. Livingston was elected by joint ballot of the general 
assembly, to draw and prepare a criminal code; and, in 
March, 1822, he made a preliminary report, on the plan 
which he proposed to adopt, and stating the progress which 
he lad made in the work, and the reasons which had pre- 
vented its completion. ‘The general assembly thereupon 
passed a resolve, approving of the plan proposed, and 
earnestly soliciting Mr. Livingston to prosecute the work 
according to his report. ‘Thus encouraged, Mr. Livingston 
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labored diligently in the preparation of the codes, which he 
had been directed to make; and, by assiduous Jabor, in 
little more than two years, after the plan had been approved, 
the work was completed. Scarcely was it reduced to wri- 
ting, in the autumn of the year 1824, when the whole was 
destroyed by an accidental fire. ‘This event was commu- 
nicated to the next general assembly, which thereupon 
January 31, 1825,) passed a resolution, giving the author 
another year to renew his work, ‘‘ which,” says Mr. Liv- 
ingston, ‘‘ was to be done entirely from recollection, for not 
a written vestige of my former lubor remained.” 

We have been unable, with the means at our command, 
to trace the history of Mr. Livingston’s work any further ; 
except, that, on the seventh of February, 1829, the general 
assembly passed an act allowing him the sum of forty-five 
hundred dollars, ‘‘ for services rendered by him, in the com- 
pilation of a criminal code and code of evidence, leaving the 
subject of further compensation open for the future consid- 
eration of the legislature.””’ ‘The system of penal law was, 
at any rate, reported to the general assembly; but as its 
provisions were founded entirely upon a plan of reform and 
of prison discipline, the means of which did not then exist 
in Louisiana, the project was not adopted. This, as we 
have been informed, was the principal, if not the sole reason, 
why the system did not receive the legislative sanction of 
Louisiana. Mr. Livingston’s plan for the prevention and 
punishment of crime comprehended a house of detention, a 
penitentiary, a school of reform, and a house of refuge and 
industry. In 1832, the general assembly authorized the 
erection of a penitentiary, which, we infer from the legis- 
lative proceedings in reference thereto, must have been com- 
pleted on or before the month of March, 1835. Whether 
any of the other means of prevention and punishment, 
contemplated by Mr. Livingston, have been provided, we 
have no knowledge. 
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It is not our purpose to present our readers with a review 
or criticism of Mr. Livingston’s system of a penal code for 
Louisiana. We have already given a historical sketch of 
its origin, progress and completion. It has never been 
adopted by the state, for which and to the credit of which, 
it was composed. But it has perhaps accomplished an 
equal amount of good for the world, as if it had received 
the legislative sanction of Louisiana; perhaps, indeed, if the 
people of that state were not then ready for its adoption, it 
may have served the cause of humanity even better, than 
if it had become their law; but, at all events, it has laid 
the foundation of an imperishable fame for its author. If 
Mr. Livingston has not been the lawgiver of the single 
state of Louisiana, he has embodied, combined and devel- 
oped for the whole civilized world those improvements in 
criminal law which the age demanded, and for which the 
minds of many if not of all men were waiting, and to which 
a congress of humanity, if such a thing could be, would 
have given utterance. Wherever the law is studied as a 
science ; wherever the cause of humanity has a votary ; 
wherever liberty, civil and political, is an object of hope 
and of love; there will the name of Edward Livingston 
live in all honor; there will the spirit, which pervades his 
labors, continue to do its work, till the rights of humanity, 
acknowledged by all men, shall be firmly established on the 
twofold yet united basis of law and liberty. 

Mr. Livingston’s codes, though not clothed with the 
character of law, are a treasury of principles and provisions, 
from which many systems and codes have derived important 
improvements. ‘The criminal laws of New York, Massa- 
chusetts, Georgia, and Illinois, which have been revised 
since the publication of the Louisiana project, are indebted 
to the labors of Mr. Livingston for very many useful and 
humane suggestions, which they have adopted to a greater 
or less extent. 
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The codes prepared by Mr. Livingston, for the state of 
Louisiana, have been adopted by the state of Guatemala, 
in South America; at least, we so infer, from a paragraph 
in the New Orleans Bulletin ; in which it is stated, that the 
president of Guatemala, on receiving intelligence of the 
death of Mr. Livingston, from the charge d'affaires of the 
United States near that government, communicated the 
event to the legislature, in the following message, dated 
August 1, 1836: 

**] have to announce to the representatives the melancholy 
intelligence of the death of Edward Livingston. The chief 
magistrate has received this sad news in the accompanying letter, 
from the charge d’affaires of the United States.” 

‘** Mr. Livingston was the author of the codes recently adopted 
by the assembly—codes worthy a free people. He honored us 
with his correspondence, and his death has sundered revered rela- 
tions most beneficial to our country.” 

** We owe to him testimonials worthy an illustrious memory, 
and the government doubts not, that the chamber will decree them 
in such a manner, as will fulfil the obligations of our duty and 
our gratitude.” 

It remains to say a few words of the contents of the vol- 
ume before us; which, however, it is almost needless to do, 
since they are very fully indicated in the title. The several 
works reprinted in this volume may be divided into two 
classes; first, the preliminary and introductory reports, 
and, second, the system of penal law. ‘The reports consist 
of a preliminary report on the plan of a penal code, and an 
introductory report to each of the four codes, making in the 
whole three hundred and fifty-four pages. The last report 
is concluded in the following language. 

“The code now submitted completes the system of Penal Law, 
which is respectfully offered for consideration. 

“The task was undertaken with an unfeigned distrust of my 


own powers, which nothing could have conquered but the convice 
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tion that a simple enumeration and development of the principles 
on which the system is founded, would force a conviction of their 
truth. 

**It has been prosecuted with laborious and unremitted applica- 
tion for several years, with a respectful attention to the opinions 
of others, and a close observation of practical results. 

** Its conclusion was attended with the gratifying consciousness 
of having taken every precaution to guard against the pride of 
opinion, and neglected no means that could be suggested by the 
deepest sense of its importance, and a religious desire that it might 
advance private happiness, by establishing the true principles of 
public justice. 

** It is now respectfully offered for consideration, in the hope 
that after legislative wisdom shall have supplied the omissions, and 
corrected the errors of the work, it may be made the basis of a 
system, by which instruction may be promoted, idleness and vice 
repressed, crimes diminished, and the sum of human happiness 
increased.” 


The system of penal law, which fills the residue of the 
volume, and occupies about four hundred pages, comprises 
four distinct codes and a book of definitions, which are thus 
briefly described in the second chapter of the introductory 
title :* 

“The first, called the Code of Crimes and Punishments, is 
divided into two books, containing :—General Principles ; and the 
description of all acts or omissions that are declared to be offences 
with the punishment assigned to each. 

“ The second is called the Code of Criminal Procedure. It is 
divided into two books. It contains the means provided for pre- 
venting offences that are apprehended, and for repressing those 
that exist; and it directs the mode of proceeding for bringing 
offenders to justice. 

“The third is the whole law of evidence, applicable as well to 
civil as to penal cases, and is called the Code of Evidence. 

*“ The fourth contains a system of prison discipline, in all the 
stages in which imprisonment is used, either as the means of de- 
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tention or punishment. It is designated as the Code of Reform 
and Prison Discipline. 

** The concluding division of the system isa Book of Definitions, 
which defines all the technical words or phrases that are used in 
the several codes.” 

It is not our present purpose, even if we had space, to 
enter upon the merit of Mr. Livingston’s labors in the de- 
partment of criminal justice, or to attempt a critical judg- 
ment of his character as a legislator or legislative reformer. 
In this respect, it is a remarkable fact, that his writings 
have attracted more attention in France and Germany, 
than they seem to have done in England and America; 
and in the former countries have been made the subject of 
elaborate and discriminating criticism, by the most dis- 
tinguished criminal jurists. In order to form an impartial 
opinion of Mr. Livingston’s merit as a lawgiver, we must 
know what judgment has been pronounced upon his works 
by these writers; and, with this view, we hope to be able 
hereafter to present our readers with some criticisms on his 
penal codes, extracted from foreign journals. L. 8. C. 





ART. XI.—AMERICAN REPORTS AND REPORTERS. 
[Supplement to ArticieE V. in our last number. ] 


Since the publication of the article in our last number on 
American reports and reporters, several additional volumes 
of reports have been published; and we have also been 
supplied by the kindness and attention of our correspond- 
ents, with the means of making some corrections of and 
additions to the statements contained in that article. 

United States. The honorable Ashur Ware, judge of the 
district court in Maine, has recently published a volume of 
his decisions, chiefly in matters of admiralty, in that court, 
from 1822 to 1839. 

Vermont. Daniel Chipman published two volumes in- 
stead of one, as mentioned in our last number. ‘The second, 
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however, is a very small and rare volume. The present 
reporter, Mr. Shaw, has also published a volume of reports, 
containing the cases since February term, 1837. 

Massachusetts. Since our last, Mr. Pickering has pub- 
lished his twenty-first volume, including the cases to March 
term, 1839, in Suffolk and Nantucket. The eighteenth and 
nineteenth of this series are not yet published. We under- 
stand, that Mr. Pickering will close his labors as reporter, 
with an additional volume, making the twenty-second. We 
are now able to announce, and we do it with the greatest 
pleasure, that the vacancy occasioned by Mr. Pickering’s 
resignation, has been filled by the appointment of our 
friend and contributor, Theron Metcalf, Esq., whose ex- 
traordinary qualifications for the office cannot fail to be 
acknowledged by every lawyer in the country. We ven- 
ture to predict, that Mr. Metcalf’s first volume will be the 
commencement of a new era in the preparation of reports 
in this country. 

South Carolina. In our last, we omitted to mention that 
Mr. Hill published in 1837, two volumes of chancery re- 
ports, containing the cases in chancery from January, 1833, 
to May, 1837, both inclusive. Mr. Hill was succeeded by 
William Rice, the present state reporter, who has recently 
published his first volume. 

Tennessee. We are indebted to the kindness of a cor- 
respondent, for the statute provisions of this state, and other 
information respecting the reporters and reports. 

By an act of 1831, the legislature created the office of 
reporter of the decisions of the supreme court of the state ; 
and thereby made it the reporter’s duty to furnish the 
manuscript reports to the public printer, who was required 
to print five hundred copies; out of which the reporter was 
to furnish each circuit and supreme judge, each chancellor 
and each county court in the state, one copy, and to deposite 
twenty-five copies in the secretary’s office for the use of the 
legislature—the residue were to be his own; and these, 
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together with the copyright of the book, constituted the 
reporter’s compensation. Under this law, Mr. Yerger was 
appointed reporter 





and reported the eight volumes men- 
tioned in our last number. 

On the reorganization of the government, under the new 
constitution in 1835, an act was passed providing for the 
appointment of an attorney general for the state, to hold his 
office for six years, and to receive a salary of one thou- 
sand dollars a year. It was made his duty among other 
things to report the decisions of the supreme court, under 
the rules, regulations, and restrictions prescribed by the act 
of 1831. It was provided that the clerks of the supreme 
court should furnish him copies of the original opinions de- 
livered by the judges; that he should not report, at length, 
any case in which no other points of law should be decided, 
than such as had been settled in some other reported deci- 
sion of the court; that he should, however, be governed by 
the direction of the court in determining what cases should 
be reported; that no more of the arguments of counsel 
should be reported than the positions taken, and the au- 
thorities cited and relied on; that immediately after the 
publication of each volume, the reporter should send and 
deliver to each clerk of the supreme court, the number 
thereof to which each of the three judicial divisions of the 
state is entitled, the expenses of the transportation to be 
paid by the state; and that the clerks of the supreme court 
should deliver to the clerks of the circuit courts, in their 
respective divisions, upon their application, the number of 
volumes published to which each county is entitled. 

Under this law, Mr. Yerger, having been appointed the 
first attorney general of the state, by the legislature of 1835, 
reported the ninth and tenth volumes of his reports, which 
last volume brought the publication of the decisions of the 
court down to December term, 1837, at Nashville, inclusive. 

Since Mr. Yerger’s resignation, October 15, 1838, R. J. 
Meigs has held the office of attorney general and reporter. 
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He has published one volume of reports, containing the 
decisions of the court made at its terms in 1838, the last of 
which, the December term at Nashville, ended on the 10th 
of February last. 'The decisions of the subsequent terms 
we understand are now ready for publication. 

Illinois. Since the publication of our last number, we 
have ascertained that by statute of January 19, 1829, $ 9, 
the supreme court is required to ‘‘appoint some person 
learned in the law to minute down and make report of all 
the principal matters drawn out at length. with the opinion 
of the court in all such cases as may be tried before the said 
court, and the said reporter shall have a right to use the 
original written opinion after it shall have been recorded by 
the clerk.” 

By statute of February 14, 1831, the governor of the 
state was authorized to subscribe on behalf of the state for 
one hundred and fifty copies of Breese’s reports, at three 
dollars a copy, and said statute further provides for the 
distribution of the copies so subscribed for. We understand 
that a volume of reports has been published since that of 
Mr. Breese, and that J. Young Scammon has recently been 
appointed reporter. 

Arkansas. Since our last number, we have learned that 
two numbers of the first volume of reports of cases argued 
and determined in the supreme court of this state have been 
published by Albert Pike, reporter appointed by the court. 
They contain the cases decided at Little Rock, from June 
term, 1837, to July term, 1838, inclusive. 

The foregoing supplement completes, we believe, the sketch 
of American reports and reporters, which we undertook to 
give in our last number. In our next, we propose to present 
our readers with a similar sketch of the digests of American 
reports, and also of the different law periodicals, which have 


been published and are now publishing in this country. 
G. G, 
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JURISPRUDENCE. 


1.—DIGEST OF ENGLISH CASES. 
COMMON LAW. 
Selections from 8 Carrington and Payne, Part 3; 4 Meeson and Welsby, Part 


» Part 
1; 1 Perry and Davison (in continuation of Nevile and Perry) Part 1. 


3; 7 Dowling’s Practice Cases, Part1; 5 Bingham’s New Cases 


AMENDMENT. (Jn criminal cases.) A woman charged with 
the murder of her husband was described as “* A., the wife of J. 
O., late of the parish of 8., in the county of W., laborer.” The 
judge, at the trial, ordered this to be amended by striking out 
the word ‘ wife,” and inserting the word “ widow.” Reg. v. 
Orchard,8 C. & P. 565. 

ARBITRATION. (Award, finality of—Action for costs of refer- 
ence.) Where an action of debt, in which the defendant had 
pleaded the general issue and a set-off, was by consent referred 
to arbitration, *‘ the costs of the reference and award to abide 
the event,” and the arbitrator found that the plaintiff was not 
entitled to recover in the action, and had not any cause of action 
against the defendant; but said nothing as to the set-off: Held, 
that the award was final, and that the defendant was entitled to 
maintain an action for the costs of the reference and award. 
(2 C. & M. 722; 10 Bing. 508; 2C.M. & R. 327.)  Duck- 
worth vy. Harrison, 4 M. & W. 4382; 7D. P. C. 71. 

2. (Sufficiency of award by arbitrators and umpire.) A cause 
was referred to two arbitrators, and such third person as they 


should nominate as an umpire, and the parties agreed to per- 
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form the award made “by the two and their umpire.” The 
award having been made by the two arbitrators only, the court 
refused to grant an attachment for the non-performance of it. 
Heatherington v. Robinson, 7 D. P. C. 192. 

ASSAULT. (Indictment for inflicting an injury dangerous to 
life, under the 1 Vict. c. 85, s. 2.) On an indictment upon the 
stat. 1 Vict. c. 85, s. 2, for the capital offence of inflicting an 
injury dangerous to life, with intent to murder, the jury ought 
not to convict unless they are satisfied that the prisoner had in 
his mind a positive intention to murder: and it is not sufficient 
that it would have been murder if death had ensued. 

And if A. is charged with this offence, and B. is charged 
with aiding and abetting him, it is essential, in order to make 
out the charge against B.,that he should have been aware of 
A.’s intention to commit murder. 

An indictment on this statute stated that the prisoner felon- 
iously and of his malice aforethought did assault C. H., and did 
cause unto C. H. “a certain bodily injury dangerous to the life 
of her the said C. H., by then and there feloniously with his 
hands and fists striking and beating the said C. H. in and upon 
the head and back, &c. Xc. [setting forth specifically the means 
by which the assault was committed, but not specifying the 
nature of the bodily injury occasioned by them]: Held, 
sufficient. Reg. v. Cruse, 8 C. & P. 541. 

2. The offence of carnally knowing and abusing a female child 
under ten years old, (with her consent) is not a felony which 
includes an assault within the statute, 1 Vict. c. 85, s. 11, even 
though it was stated in the indictment for the felony that the 
prisoner made an assault upon the child. ‘To support a charge 
of assault, such an assault must be shewn as could not be justi- 
fied in an action under a plea of leave and license. Reg. v. 
Banks, 8 C. & P. 574; Reg. vy. Meredith, id. 589. 

3. A party was indicted for robbery with violence, under the stat. 
1 Vict. c. 87, s. 3. The jury found the prisoner “ guilty of an 
assault, but without any intention to commit any felony :” 
Held, that such special finding did not take the case out of the 
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operation of the stat. 1 Vict. c. 85, s. 11, for that the ‘* crime 
charged” there mentioned means the charge as stated in the 
indictment. Reg. v. Ellis, 8 C. & P. 654. 

Held, that a person who puts a deleterious drug into a liquid 
in order that it may be taken by another, if it be taken, is guilty 
at common law of an assault on the party who takes it. Reg. 
v. Button, 8 C. & P. 660. 

ATTORNEY. (Privileged communication to.) A.,an attorney, 
was employed by B. to put out money on mortgage. C. applied 
to A. to procure him an advance of money on mortgage, and to 
act as his attorney in procuring it. C. stated to A. that he was 
the owner of certain freehold lands, and produced a forged will 
in proof of his title, which he placed in A.’s hands. B. advanc- 
ed the money on this supposed security, A. acting as his attorney 
by preparing the mortgage deeds, &c. On the trial of C. for 
uttering the forged will: Held, that A. was bound to produce 
the will, and also to give evidence of what C. said to him as to 
the advance of the money. (See R. v. Smith, 1 Phill. Ev., ch. 
6, contra.) Reg. vy. Avery, 8 C. & P. 596. 

BILLS AND NOTES. (Alteration of bill after acceptance— 
Pleadings—Admission by acceptor, effect of.) In an action by 
indorsee against acceptor of a bill (not stated to be payable at 
any particular place,) it is a good defence, under a plea that 
the defendant did not accept the bill declared on, that after he 
had accepted it generally, it was altered without his knowledge, 
by the addition of a memorandum making it payable at a bank- 
er’s. (2C.& M. 151; 2C. M. & R. 291.) 

The acceptor of a bill, on application to him for payment, 
answered that the bill had been altered as to the acceptance, by 
being made payable at a particular place ; that he never made 
it payable there, nor elsewhere than at his own house, and that 
he should take such steps as the law would authorize on the 
subject ; that he had been prepared for payment, and the party 
might have the money by calling at his house. Held, that this 
letter was no acknowledgment of a subsisting debt so as to sup- 
port a count on an account stated. (5M. & Sel. 65; 5B. & 
Cr. 360.) Calvert v. Baker, 4 M. & W. 417; 7 D. P. C. 17. 
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(Action for amount of bill paid under misrepresentation— 
When necessary to tender back bill before action brought.) The 
defendant supplied the plaintiff with goods to the amount of 711. ; 
the plaintiff authorized M. to pay that sum to the defendant. 
M. paid the defendant 50/. and applied the remaining 211. to his 
own use. M. also owed the defendant 24/., and the defendant 
drew a bill on him for 45/., the amount of these two sums, 
which he accepted, but which was dishonored when due, and 
M. subsequently became bankrupt. The defendant applied to 
the plaintiff for payment of the amount of the bill, representing 
that it had all been left unpaid on the plaintiff’s account by M.; 
and the plaintiff, on such representation, paid the defendant the 
£45 and received back the bill. In an action to recover back 
the balance of £24, as having been paid on a misrepresentation 
of the facts; Held, that the plaintiff was not bound to prove 
that he tendered back the bill to the defendant before action 
brought. Pope v. Wray, 4 M. & W. 451. 


CHARTER-PARTY. (Reckoning of running days—Pleading.) 


Under a charter-party to load coals and iron at Cardiff, and to 
proceed with them to Alexandria, the running days to com- 
mence on the 16th December, 1834; the plaintiff having with 
the defendant’s consent laden the coals at Pembroke in ten days 
ensuing the 16th of December, and not having sailed for Cardiff 
till the 27th; held, that the running days were still to be 
reckoned from the 16th of December; and that proof of the 
defendant’s consent satisfied an allegation in the declaration, 
that the coals had been laden at Pembroke at his request. 
Jackson v. Galloway, 5 Bing. N. C. 71. 

( Evidence of usage of trade.) Ona charter-party engaging 
to pay £6 15s. per ton for goods shipped at Bombay for 
London, cotton to be calculated at 50 cubic feet per ton: Held, 
that evidence was admissible for the defendant of a usage in the 
trade to pay according to the measurement taken at Bombay, 
before the goods are loaded ; and that the plaintiff was entitled 
to show in reply, that his captain objected to receive the goods 


at the Bombay measurement, measured them when on board, 
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and delivered an account of that measurement to the shippers. 
(7 Bing. 587; 1M. & W. 343; 3B. & Ad. 728; 2C. &P. 
525; 2 Moore, 224.) Bottomley v. Forbes, 5 Bing. N. C. 
121. 


DEVISE. (To executors—Power or interest.) Devise of lands 


= 


E 


E 
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to E. TH. for life, * and after her death my will is that my said 
freehold shall be sold by my executors in trust :—Held, not to 
give the fee to the executors, but only a power. Doe d. Hamp- 
ton v. Shotter, 1 P. & D. 124. 
MBEZZLEMENT. A person cannot be convicted of embezzle- 
ment as the clerk or servant of a society which is an unlawful 
combination and confederacy, by reason of administering an 
unlawful oath to its members. Reg. v. Hunt, 8 C. & P. 642. 
VIDENCE. (Jn case of pedigree.) Ona question of pedigree, 
an entry in the books of the Merchant Taylors’ Company, that 
T. C. was admitted a freeman of the Company by the descrip- 
tion of * 'T. C. of S. street, son of J. C. deceased,” is admissible 
in evidence to prove not only the fact that T. C. was admitted a 
freeman, but that the Company received him by that description. 
Entries of admission to the freedom of the city of London are 
evidence in like manner. Collins v. Maule, 8 C. & P. 502. 
(Entries against interest.) It is no objection to the admissibil- 
ity of an entry in an account by a deceased steward, charging 
himself, that the balance on the whole account is in his favor. 
Williams v. Geaves, 8 C. & P. 592. 
VIDENCE IN CRIMINAL CASES. (Statement of prisoner 
before magistrate.) Where, on the examination of persons 
charged with felony before a magistrate, the magistrate’s clerk, 
in taking down the prisoner’s statement, had left a blank where 
either of the prisoners had mentioned the name of another of 
them, the judge at the trial would not allow those blanks to be 
supplied by parol evidence. Reg. v. Morse, 8 C. & P. 605. 
(Of statement before coroner.) Where a witness, on an indict- 
ment for murder, was asked whether she had not before stated 
that the deceased was intoxicated when he received the blows, 
and answered that she had not “except before the coroner,” 
VOL. XXII.—NO. XLIV. 27 
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this is not evidence, and the judge will not refer to the deposi- 
tions for the purpose of making it so. Reg. v. Holden, 8 C. & 
P. 606. 

EXECUTOR AND ADMINISTRATOR. (Chargeability as 
executor de son tort.) Where a party receives a debt due to 
the estate of a person deceased, for the purpose of providing 
the funeral, he will not thereby become chargeable as executor 
de son tort, unless he receives a greater sum than is reasonable 
for that purpose, regard being had to the estate and condition 
of the deceased, which is a question for the jury. Campden v. 
Fletcher, 4 M. & W. 378. 

FORGERY. (Uzttering—Intent to defraud.) A conditional 
uttering of a forged instrument is as much a crime as any other 
uttering. Therefore, where the prisoner gave a forged accep- 
tance, knowing it to be such, to the manager of a banking 
company, with whom he had an account, saying that “* he hoped 
this bill would satisfy the bank as a security for the money he 
owed ;” and the manager replied, that that would depend on 
the result of inquiries respecting the acceptors: Held, a sufficient 
uttering, 

If a party, when he utters a forged instrument, knows that it 
is forged, and means it to be received as a genuine instrument, 
the intent to defraud is necessarily to be inferred. (8 C. & P. 
27 1.) Reg. v. Cooke, 8 C. & P. 583. 

FRAUDULENT REPRESENTATION. (When actionable, and 
by whom.) ‘The defendant being about to sell a public house, 
falsely represented to A., who had agreed to purchase it, that 
the receipts were £180 a month; A. having, to the defendant’s 
knowledge, communicated this representation to the plaintiff, 
who became the purchaser instead of A.: Held, that an action 
lay against the defendant at the suit of the plaintiff. (2M. & 
W. 519 ; 3 T. R. 51; 1 Stark. N. P. C. 434.) Pilmore v. 
Hood, 5 Bing N. C. 97; 7 D. P. C. 136. 

HUSBAND AND WIFE. (Law as to coercion of wife.) Quere, 
whether, where husband and wife jointly commit the offence of 


inflicting a bodily injury dangerous to life, with intent to murder, 
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within the stat. 1 Vict. c. 85, s. 2, the wife is entitled to the 
legal presumption of her having acted under coercion. But she 
is clearly not entitled to be acquitted on this ground at the end 
of the case for the prosecution, since, if the jury find a verdict 
for an assault only, under the 1 Vict. c. 85,s. 11, she is punish- 
able as well as the husband. Reg. v. Cruse, 8 C. & P. 541. 


2. (Joint indictment against.) Where, on the trial of a man and 


© 
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woman for larceny, it appears by the evidence that they address- 
ed each other as husband and wife, and passed and appeared as 
such, and were so spoken of by the witnesses for the prosecu- 
tion, it will be for the jury to say whether they are satisfied that 
they are in fact husband and wife, even though the woman 
pleaded to the indictment which described her as a single 
woman. In sucha case a female prisoner ought not to be in- 
dicted as a single woman. Reg. v. Woodward, 8 C. & P. 
561. 

INSURANCE. (Duty of insurance broker.) On an undertaking 
to effect an insurance according to special instructions, a part 
of the duty implied is the giving notice to the employer in case 
of failure ; and therefore an actual promise to that effect, although 
averred in the declaration, need not be proved. (2 T. R. 186.) 
Callender v. Oelrichs, 5 Bing. N. C. 58. 

JURY. (Mis-trial—Challenge of juror.) After a special jury 
had been sworn on the trial of an indictment for a misdemeanor, 
it was discovered that one of them had sat on the grand jury 
who found the bill. It was proposed that he should leave the 
box, but the defendants objected to this course ; the trial pro- 
ceeded, and the defendants were convicted. ‘The court refused 
to grant a rule for a new trial, on the ground of mis-trial. Reg. 
v. Sullivan, 1 P. & D. 96. 

LARCENY. (By servant.) <A cattle drover was employed by 
a grazier in the country to drive eight oxen to London, with in- 
structions, that if he could sell them on the road, he might; and 
those he did not sell on the road he was to take to a particular 
salesman in Smithfield market, who was to sell them for the 
grazier. ‘The drover sold two on the road, but instead of taking 


rT has 
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the other six to the salesman, drove them himself to Smithfield 
market, and there sold them, and received the money, and ap- 
plied it to his own use ; Held, that he could not be convicted of 
either larceny or embezzlement. Reg. v. Goodbody, 8 C. & 
P. 665. 

LUNATIC. It seems that the wife of a lunatic who has no com- 
mittee has a sufficient implied authority to sue in the name of 
the lunatic for debts due to him. Rock v. Slade, 7 D. P. 
C. 22. 

MANDAMUS. It is no ground of objection to a mandamus that 
a requisition is made on parties in the alternative to do one of 
three things, if the duty enjoined by act of parliament forms one 
of them, and there has been a general refusal to comply with 
such requisition. Reg. v. Sit. Margaret’s, Leicester, 1 P. & D. 
116. 

MURDER. A., who was insane, collected a number of persons 
together, who armed themselves with a common purpose of 
resisting the lawfully constituted authorities, A. having declared 
that he would cut down any constables who came against him. 
A. in the presence of others of his party, afterwards shot a 
constable who came with a warrant to apprehend him: Held, 
that the others were guilty of murder as principals in the first 
degree, and that any apprehension they had of personal danger 
to themselves from A. was no ground of defence for remaining 
with him after he had so declared his purpose. Reg. v. Tyler, 
8 C. & P. 616. 

PARTNERSHIP. (Authority by retired partner to continuing 
partner to indorse bills, how proved.) <A retired partner may 
give authority by parol to a continuing partner to indorse bills 
in the partnership name, after the dissolution of the partnership. 

And where the retired partner stated that he left the assets 
and securities of the firm in the hands of the continuing partner, 
for the purpose of winding up the concern, and that he had no 
objection to his using the partnership name : Held, that the jury 
were justified in finding that the continuing partner had author- 
ity to indorse promissory notes, so left in his hands, in the 
partnership name. Smith v. Winter, 4 M. & W. 454. 
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PLEDGE. W., captain of a ship, pledged his chronometer, then 
in the possession of the maker, to the defendants, the owners of 
the ship, in consideration of their advancing him £50 and allow- 
ing him the use of the instrument, on a voyage on which he 
was about to sail. After the voyage he placed it at the maker's, 
and then pledged it to the plaintiff, for whom the maker being 
ignorant of the pledge to the defendants, agreed to hold it. 
The money advanced by the defendants not having been repaid : 
Held, (in an issue under the interpleader act) that the property 
in the instrument was in the defendants. Reeves v. Capper, 5 
Bing. N. C. 136. 

PRACTICE, IN CRIMINAL CASES. (Admissions in.) On the 
trial of an indictment for perjury, on the crown side of the 
assizes, where it appeared that the attorneys on both sides had 
agreed that the formal proofs should be dispensed with, and 
that that part of the prosecutor’s case should be admitted ; the 
judge would not allow this admission, holding that a criminal 
case could not be tried on admission unless made at the trial by 
the defendant or his counsel. Reg. v. Thornhill, 8 C. & P. 
D575. 

PRINCIPAL AND SURETY. (Surety, when discharged by 
fraud.) The plaintiffs advanced £2600 to C. on the security 
of a mortgage executed by C., and of a promissory note for 
£2600 in which the defendant joined as a surety. At the time 
of this advance C. owed the plaintiffs £800, which was deduct- 
ed from the £2600; but the recital of the mortgage deed, 
which was read by the plaintiff’s agent in the presence of the 
defendant, stated, untruly, that the £800 had been repaid : 
Held, that this was a fraud in law, which released the defend- 
ant from his liability on the note. Stone v. Compton, 5 Bing. 
N. C. 142. 

2. (Discharge of surety by time given to principal.) A. indorsed 
to S. & Co., as a security for advances made by them to him, 
certain promissory notes made by B. While the notes were 
running A. stopped payment, and a deed was executed by him 


and several of his creditors, and among them by 8. & Co., 
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whereby his affairs were placed in the hands of inspectors, and 
the creditors, parties to the deed, agreed on certain terms not to 
call for or compel payment of the debts due from him for three 
years. After the execution of this deed by A. and 8. & Co., 
and before the notes became due, B. signed a written consent to 
the creditors’ signing the deed, and giving time to A., without 
prejudice to their claims on her, B. : Held, that her liability on 
the notes to 8S. & Co. was thereby revived. (2 Swanst. 185.) 
Smith v. Winter, 4 M. & W. 454. 

ROBBERY. (By threat of accusation.) Where the prisoner, in 
order to obtain money, said to the prosecutor, “if you do not 
assist me, I will say you took indecent liberties with me some 
time ago:” Held, not sufficient to sustain a count charging that 
he threatened to accuse the prosecutor of having attempted and 
endeavored to commit with him the abominable crime, &c. 

Since the stat. 1 Vict. c. 87, s. 4, where money is obtained 
by any of the threats to accuse therein specified, the indictment 
must be on the statute and not for robbery ; but when it is ob- 
tained by threats to accuse other than those specified in the 
statute, the indictment may be for robbery, if the party was put 
in fear, and parted with his money in consequence. Reg. v. 
Norton, 8 C. & P. 671. 

SETTLEMENT. (By apprenticeship—What is service under 
the indenture.) A pauper having been bound by indenture to 
a carpenter, met with an accident, and became unable to work ; 
he was in consequence taken home to his father’s parish by his 
master, for the benefit of a surgeon’s attendance, whom the 
master promised to pay, but did not; and the pauper slept at 
his father’s for more than forty days, at the end of which time 
the indenture was cancelled. During this period the master 
called upon the pauper, and asked him to carry out and sell 
lottery tickets, on which he was to receive Is. a ticket, the 
prizes being articles manufactured by the master in his trade : 
Held, that such service was connected with the apprenticeship, 
and that a settlement was therefore gained by the forty days’ 


residence in the father’s parish, although the selling of the 
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lottery tickets might be an illegal employment. (4 B. & Cr. 
64; 11 East, 176; 3B. & Ad. 706.) Reg. v. Sowerby, 1 P. 
& D. 180. 

SHIPPING. (Liability of owners for negligence in management 
of ship under charier.) A steam vessel was under charter-party 
for six months, the owners to keep it in order for the conveyance 
of goods, &c. from Newcastle and Goole, or such other coasting 
station as the charterer might from time to time employ it in. 
The crew were appointed by the owners, but paid by the 
charterer, who also was to pay all disbursements. The charter- 
er did not interfere with the navigation of the vessel, but while 
he was on board, through the negligence of the crew, it ran 
against and injured the plaintiff’s keel : Held, on action against 
the owners, that they were liable for the injury. Fenton v. 
Dublin Steam Packet Company, 1 P. & D. 108. 

SLANDER. A demurrer to a declaration in slander does not 
admit the words to have been spoken with the intent attributed 
to them by the innuendo. Wheeler v. Haynes, 1 P. & D. 55. 

TENDER. If a party, in tendering a sum of money, say, “1 
tender you £21 in payment of the half year’s rent due at Lady 
day last,” this will make the tender bad, because, by accepting 
the money, the other party would admit that that sum was the 
amount of half a year’s rent 

A good tender cannot be made in terms, which, by taking the 
money, would cause the other party to make an admission. 
Marquis of Hastings vy. Thorley, 8 C. & P. 573. 

WARRANTY. (Implied warranty by manufacturer and seller of 
goods.) 'The defendant sent to the plaintiff, the patentee of an 
invention known as ‘*‘ Chanter’s smoke-consuming furnace,” the 
following written order :—‘* Send me your patent hopper and 
apparatus, to fit up my brewery copper with your smoke-con- 
suming furnace. Patent right £15 15s.; iron-work not to 
exceed £5 5s.; engineer’s time fixing 7s. 6d. per day.” The 
plaintiff accordingly put up on the defendant’s premises one of 
his patent furnaces, but it was found not to be of any use for 


the purposes of a brewery, and was returned to the plaintiff: 
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Held (no fraud being imputed to the plaintiff) that there was 
not an implied warranty on his part that the furnace supplied 
should be fit for the purpose of a brewery; but that the de- 
fendant having defined by the order the particular machine to 
be supplied, the plaintiff performed his part of the contract by 
supplying that machine, and was entitled to recover the whole 
£15 15s., the price of the patent right. (5 Bingh. 583; 4 B. 
& Cr. 108.) Chanter vy. Hopkins, 4 M. & W. 399. 


WITNESS. (Examination of witness on interrogatories.) The 


en 


court will not grant a rule to examine a witness on interrogatories 
on the ground of infirmity, age, or illness ; unless the affidavit 
of a surgeon be produced, stating the nature of the incapacity, 
and alleging his belief that the witness will not be able to attend 
the trial of the cause. Davies v. Lowndes, 7 D. P. C. 101. 

( Objection to competency, how to be taken.) A party cannot 
give evidence to shew the incompetency of a witness called for 
the opposite party, without having taken the objection on the 
voir dire. Dewdney v. Palmer, 7 D. P. C. 177. 

(Competency.) In an action on a charter-party, a person who 
is a partner with the plaintiffs in the ship, though not one of the 
registered owners, is not a competent witness for the plaintiffs, 
unless cross releases are executed between him and them. 
Jackson v. Galloway, 8 C. & P. 480, 

(Same.) In an action by assignees of a bankrupt for money 
had and received, against a sheriff who has sold the goods of 
the bankrupt under an execution, and paid over the proceeds 
after notice of an alleged act of bankruptcy, the sheriff ’s officer 
who acted in the execution, if he has given the usual indemnity 
bond to the sheriff, is not a competent witness for the defendant, 
under the stat. 3 & 4 Will. 4, c. 42, s. 26. Groom v. Bradley, 
8 C. & P. 500. 

(Same.) A plaintiff claimed, as occupier of a house, to be 
entitled to the use of water from a certain watering place. Her 
sister, who was called as a witness in support of the right, stated 
on the voir dire that she had been a joint owner in fee with the 


plaintiff of the house in respect of which the right was claimed, 
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and had conveyed her share to the plaintiff with the usual 
covenants for title. Held, that she was not a competent witness, 
and that indorsing her name on the record, under the stat. 3 & 
4 Will. 4. c. 42, s. 27, would not render her competent. Steers 
v. Carwardine, 8 C. & P. 570. 

WOUNDING. To constitute a wound, there must be a separa- 
tion of the whole skin; a separation of the cuticle only is not 
sufficient. Reg. vy. M‘ Loughlin, 8 C. & P. 6385. 


EQUITY. 
Selections from 8 Simons, Part 3. 


AUDITOR. (Appointment by will.) Testator by will appointed 
the plaintiff to be auditor of the accounts of his estate, during the 
execution of the trusts of the will, with a proper salary, and in 
case he should become incapable or unwilling to act, testator 
directed his trustees to appoint another auditor of a certain de- 
scription and with like remuneration. Held, that the trustees 
could not remove the plaintiff from his auditorship, without proof 
of incapacity or neglect, and that he was entitled to receive an 
adequate salary, to be fixed by the master. Williams v. Corbet, 
8 Sim. 349. 

DEMONSTRATIVE LEGACY. A gift of an annuity for the 
life of the donee, payable out of the testator’s long annuities, 
and which he afterwards directed to be secured on his stock of 
long annuities: Held to be a general legacy, with a specific 
fund pointed out for its payment, and a sufficient portion of long 
annuities was directed to be sold out to answer the annuity. 
Fryar y. Butter, 8 Sim. 442. 

FOREIGN CONTRACT.  (Domicile—Construction—Satisfac- 
tion.) A., a domiciled Englishman, married a lady at the 
Mauritius, where the French law was in force. By their settle- 
ment, which was in the French language and form, they de- 


clared, that they intended to marry according to the laws of 
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England, the benefit of which they reserved to themselves the 
power of claiming : and it was stipulated that the sum of £4000, 
which A. acknowledged by the settlement that he had received 
from his wife, should be invested for her benefit, and the income 
paid to her with a proviso, that, if at the time of the husband’s 
decease such investment had not been made, the wife should be 
at liberty to take the sum out of his assets. A., in fact, never 
received the £4000, the acknowledgment by him being merely 
the usual form of creating an obligation by the French law. 
Held, upon the death of A. intestate, that the widow was 
entitled to have the £4000, paid out of his assets, and also to 
receive her distributive share of the residue. Lang v. Lang, 8 
Sim. 451, 

INFANT. (Maintenance.) An infant’s share of a residue, 
amounting to £125, was on the joint petition of the infant and 
his father ordered to be paid to the latter, to reimburse him for 
the expenses of his son’s outfit and passage to India, which he 
had borrowed money to defray. Clay v. Pennington, 8 Sim. 
359. 

LETTERS-PATENT. (Construction, extent of grant.) The 
island of Cape Breton, which is separated by a very narrow 
stait from Nova Scotia, was originally, and up to the year 1784, 
considered as forming together with it one colony. In that year 
it was for the purposes of government made a distinct province, 
and was subject to a separate governor and council of its own 
until 1820, when it was reunited to Nova Scotia by the name of 
the country of Cape Breton. In 1788, while the separation con- 


crant of mines in Nova 


tinued, the duke of York applied for a g 
Scotia ; and it appeared in evidence, that it was the intention of 
Geo. 3 to have made such a grant, subject to certain reserva- 
tions (which were not settled at the time), but this intention was 
never carried into effect. After the death of Geo. 3, and after 
that Cape Breton had been reunited to Nova Scotia, the duke 
of York renewed his application, founding it upon the intention 
of the late king, and upon that ground expressly the lords of 


the treasury, by two several minutes, recommended Geo. 4, to 
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make a grant to the duke of York of all mines in the province 
of Nova Scotia, upon certain terms, which they requested the 
chancellor of the exchequer to submit to the duke of York. 
In the first of these treasury minutes, Cape Breton was spoken of 
as distinct from Nova Scotia, and it was with reference to Nova 
Scotia so described that they mentioned the intention of Geo. 3. 
Letters-patent were afterwards made, by which Geo. 4, of his 
especial grace, certain knowledge, and mere motion, granted to 
the duke of York, upon certain terms, all mines in the province 
of Nova Scotia. Held that this description included Cape 
Breton, and that the clear meaning of the letters-patent was not 
to be controlled by the ambiguous language of the treasury 
minutes, more particularly as the terms recommended by the 
lords of the treasury had been altered in one other important 
particular, namely, by the substitution of 60 years for 36, as the 


period of the grant. Taylor vy. Attorney-General, 8 Sim. 413. 


PARLIAMENTARY AGENT. (Privilege from arrest.) A par- 


liamentary agent on his return from the house of lords, where 
he had been attending an appeal, was arrested upon an attach- 
ment for the costs of a chancery suit. Held that he was 
entitled, although he had not returned by the shortest road, and 
had stopped for refreshment, to be discharged, and that he might 
apply for that purpose, either to the court out of which process 
had issued, or to that on which he was attending when arrested. 
Ait.-Gen. vy. Skinner’s Comp. ; Ex parte Watkins, 8 Sim. 376 ; 
and Coop. 1. 

PRE-EMPTION. (Laches.) A testator devised a house to 
trustees upon trust to permit his son, at any time within three 
months after his decease, to become the purchaser thereof, at a 
certain price, and to convey the same accordingly ; but should 
the son not complete the purchase within three months, then the 
trustees were to sell the same by auction within twelve months 
of the testator’s death. ‘The son, who was himself a trustee, 
within two months declared verbally to his co-trustees his inten- 
tion to purchase, but the trustees did not deliver the title-deeds 


to the solicitor who was to prepare the conveyance until the last 
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day of the three months, and no conveyance was made, nor 
was any part of the purchase money paid within the three 
months. Held, that the right of pre-emption was lost. Dawson 
v. Dawson, 8 Sim. 346. 

STATUTE OF LIMITATIONS. (Mercantile accounts.) Where 
the bill stated that five persons who were joint owners of an 
estate in Java, and were as such indebted to the plaintiffs, a 
mercantile firm in Bombay, for moneys paid by the firm on 
their account and for their use as proprietors ; and that sub- 
sequently, in pursuance of an arrangement by which the debt 
was divided among the proprietors, the defendant was debited 
with his proportion, and that afterwards divers sums had been 
received by the firm on his account, and that such an account 
was still open and unsettled : Held, that this was not upon the face 
of it a mercantile account within the exception of the statute of 
limitations. Forbes y. Skelton, 8 Sim. 335. 

USURY. (Purchase of rent charges.) Two rent charges of 
£21 each, secured upon and issuing out of leasehold property, 
were, as the deeds expressed, granted for 40 years in considera- 
tion of £400. There was evidence to show, which was taken 
to be true by the court, that the original application was for a 
loan. Held, that the transaction was usurious, it being clear 
that the aggregate payments on the rent charge would greatly 
exceed the £400 with interest thereon at five per cent. for forty 
years. Ferguson v. Sprang, 3 Nev. & Man. 665, commented 
on. Chillingworth v. Chillingworth, 8 Sim. 404. 

WILL. (Construction, substitution, presumption of death.) Testa- 
tor, by will dated 1828, bequeathed a fifth of his residuary 
estate to W. R., E. R., and J. R., and all other the children of 
J. R. the elder, and the issue of such of his children as should 
have departed this life, such issue to take the share which their 
parent would have taken if living. One of the children of J. 
R., not named in the will, had gone abroad in 1809, and had 
not been heard of since 1815, Held by the court that he must 
be presumed to have died before the date of the will, and that 
his children were entitled to the share which he would have 


taken if living. Rust vy. Baker, 8 Sim. 443; Coop. 172. 
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Il.—DIGEST OF AMERICAN CASES. 


Selections from 1 Rice’s (South Carolina) Reports ; 4 Missouri Reports ; and 
19 Wendell’s (New York) Reports. 


ACTIONS IN GENERAL. (Several causes of action from same 
source.) Where a party hath several demands or existing 
causes of action growing out of the same contract or resting in 
matter of account which may be joined and sued for in the same 
action, they must be joined; and if the demands or causes of 
action be split up and a suit brought for part only, and subse- 
quently a second suit for the residue, the first action may be 
pleaded in abatement or in bar of the second action. Ben- 
dernagle v. Cocks, 19 Wend. 207. 

ADMISSIONS. (Receipt of money.) Where a creditor admitted 
the receipt of money from his debtor, but stated it to be a loan, 
the admission taken together does not amount to proof of pay- 
ment. Oldham vy. Henderson, 4 Missouri, 295. 

AGREEMENT. (Capacity.) The oldrule was, that a party could 
not stultify himself; but itis now subject to many modifications, 
and it may now generally be stated, that if a party sought to be 
charged with a contract, can show that he was so devoid of 
capacity as to be utterly incapable of understanding it, he is 
not bound by it. M’Creight vy. Aiken, | Rice, 56. 

ARBITRATION. (Joint and individual demands.) A sub- 
mission by two parties on one side, and one on the other, in- 
cludes not only the joint demands of the two, but their indivi- 
dual demands against the opposite party ; and if an award be 
made in pursuance of it, such award may be pleaded in bar to 
an action by one of the joint obligors against the other party. 
Fidler v. Cooper, 19 Wend. 285. 

ASSIGNMENT. (Voluntary.) An assignment of the whole 
estate and effects of a debtor for the benefit of his creditors 
generally, though upontrusts, preferringin the orderof payment 
one creditor to another, has been recognised in South Carolina 


as valid and binding. (S. P. Niolin v. Douglass and another, 
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2 Hill. Ch. R., 443,446.) Smith, Wright § Co. v. C. C. Camp- 
bell & Co., 1 Rice, 352. 
(Judgment against maker of note as garnishee.) A having 
given his note to B, was summoned as a garnishee in a suit 
against B,and a recovery was had. In an action by C, to whom 
B had assigned the note (before the attachment) against A, the 
record of the recovery against him as garnishee, is a good bar 
to the action. 

Nor will it matter that C has exchanged the note for four 
other smaller notes, amounting to the same sum, and for the 


same consideration. Wolf v. Cozzens, 4 Missouri, 431. 


ASSUMPSIT. (By guardian.) In an action of assumpsit by 


3. 


plaintiff as the guardian of two infants his wards, the counts in 
his declaration stated in substance that the defendant had re- 
ceived the money of the infants, and in consideration thereof 
had promised to pay the plaintiff, their guardian. Held, that 
the plaintiff could only entitle himself to recover by showing, 
Ist, his guardianship; 2d, the receipt of the money by the de- 
fendant; and 3d, an express promise to pay the money to him, 
as guardian. Brooks ads. Sullivan, 1 Rice, 41. 

(Same.) Where money has been received by another belong- 
ing to an infant, the promise to pay which the law implies on 
the part of the receiver, is implied to the infant, and not to the 
guardian of such infant. Id. 

(Not barred by verdict in trover.) In an action of assumpsit 
for the price of two negro slaves, alleged to have been sold by 
the plaintiff to the defendant, it appeared that the plaintiff had 
previously to the bringing of this suit brought an action of trover 
against the defendant for the same negroes, in which the jury 
had found a verdict for the defendant. The sale upon which 
the plaintiff relied in this case appeared to have been made 
before the action of trover was commenced. Held, that the 
former recovery in trover by the defendant was no bar to this 
action, and the jury having found for the plaintiff, the court re- 
fused to grant a new trial. (Earle & Butler, J. dissenting.) 
Robertson v. Montgomery, 1 Rice, 87. 
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(Against father of illegitimate child.) An action of assumpsit 
for the support and maintenance of an illegitimate child, does 
not lie against the reputed father, notwithstanding the existence 
of an order of filiation and for maintenance, except upon a pro- 
mise either express or implied. Moncrief v. Ely, 19 Wend. 
405. 

(Same adoption.) Where the putative father adopts the child, 
whilst such adoption continues, a promise may be implied in 
favor of the party providing for the child; but such adoption 
may be renounced and then the implied assumpsit terminates. Id. 
(Principal and collateral securities.) Where a creditor re- 
ceives collateral security for a bond and mortgage, and agrees 
to indorse the amount when paid on the bond and mortgage, 
and then assigns the principal securities, the debtor on subse- 
quently paying the collateral security to a third person to whom 
it has been passed, cannot, under the common money counts in 
an action of assumpsit, recover back the money from the 
original creditor; his remedy is to require the assignee who 
took the assignment subject to its equities, to allow the pay- 


ment. Seymour y. Lewis, 19 Wend. 512. 


AUTHENTICATIONS. ( Of deed executed in another state.) 


To render a certified copy of a deed, recorded in another state 
admissible in evidence in Missouri, it should appear by the cer- 
tificate of the clerk in certifying the official character of the 
judge, that he is the presiding judge or justice of the court of which 
he is clerk ;—therefore, a certificate of the clerk of the court of 
Hartford county, that A. B. is presiding judge of the 6th judicial 
district, composed of Baltimore and Hartford counties, is in- 
sufficient. Quere: would the words * duly commissioned and 
sworn’”’ in this final certificate of the clerk, be equivalent to the 
words of the act of congress, ‘“‘ duly commissioned and quali- 
fied??? Paca y. Dutton, 4 Missouri, 371. 


BAILMENT. ( Liability of stage coach proprietors.) Stage 


coach proprietors are answerable as common carriers, for the 
baggage of passengers ; they are regarded as insurers and must 
answer for any loss not occasioned by inevitable accident, or 
the public enemies. Hollister v. Nowlen, 19 Wend. 234. 
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(Same.) The fact that the owner is present, or sends his 
servant to look after the property, does not alter the case, where 
there is no fraud on the part of the owner. Id. 

(Same. Effect of notice.) Stage coach proprietors, and other 
common carriers cannot restrict their common law liability, by 


a general notice that the “* baggage of passengers is at the risk 


of the owners.” Jb. 

(Same.) If a carrier can restrict his common law liability, it 
can only be by an express contract, as a contract cannot be 
implied or inferred from a general notice, though brought home 
to the knowledge of the owner of the property. Ib. 

(Same.) A common carrier, like other insurers, may demand 
a premium proportioned to the hazards of his employment; he 
may therefore require the owner of goods to give such informa- 
tion as will enable him to decide on the propér amount of com- 
pensation for his services and risk, and the degree of care 
necessary to the discharge of the trust; and if the owner give 
an answer false in a material point, the carrier will be absolved 
from the consequences of a loss not occasioned by negligence 


or misconduct; but in such case actual notice of the require- 


ments of the carrier must be brought home to the knowledge of 


the owner of the goods. A general notice posted up in the 
stage coach office and other places is not sufficient to subject 
the owner to the charge of fraud. It seems that the only safe 
course for the carrier is to announce his terms to every individ- 
ual who applies at his office, and at the same time place in his 
hands a printed paper specifying such terms. Ib. 

(Duty of delivering trunks and baggage.) Common carriers 
are bound to deliver to each passenger at the end of his journey, 
his trunk or baggage. The whole duty in this respect rests 
upon the carrier. ‘The exercise of ordinary care in marking the 
baggage, entering it upon a way-bill and delivering a check 
ticket to the owner, renders easy its discharge. ‘The passenger 
is not required to expose his person in a crowd, or endanger his 
safety in the attempt to designate or claim his property. Cole 
v. Goodwin, 19 Wend. 251. 
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7. (Same.) It was accordingly held, in this case, that the pro- 


prietors of a stage coach were responsible for the loss of a 
trunk, although the passenger, after his arrival at the end of his 
journey, permitted the coach to proceed without any inquiry 
for his trunk, and was silent on the subject for an hour after the 
coach had left. From this resolution the chief justice dissen- 
ted. Ib. 

(Joint liabilities.) Where an association was formed between 
shippers on lake Ontario, and the owners of canal boats on the 
Erie canal for the transportation of goods and merchandise 
between the city of New York and the ports and places on 
lake Ontario and the river St. Lawrence, and a contract was 
entered into by the agent of such association for the transporta- 
tion of goods from the city of New York to Ogdensburgh on the 
river St. Lawrence, and the goods were lost on lake Ontario, 
it was held that all the defendants were answerable for the loss, 
although some of them had no interest in the vessel navigating 
the lake, in which the goods were shipped. Fairchild v. 
Slocum, 19 Wend. 329. 

(Loss by negligence.) And it was further held, that notwith- 
standing an exception in the contract of the dangers of the lake, 
that the association were answerable for any loss occasioned by 
negligence or the want of ordinary care in the lading of the 


goods or the navigating of the vessel. Jb. 


10. ( Declaration.) Where in such contract the dangers of the lake 


1] 


were excepted, and the plaintiff in his declaration had omitted 
to state such exception, it was held that the variance was fatal. 
Tb. 

. (Principal and agent.) Where a merchant’s clerk who had 
been out on a tour of collection for his principal, paid his fare 
as a passenger in a roil-road car, and committed his trunk, 
which contained money belonging to his principal, not exceed- 
ing a reasonable amount for travelling expenses, to the agent of 
the proprietors of the rail-road, and the trunk was lost, it was 
held that an action would not lie in the name of the principal 
upon the contract existing between their agent and the defend- 
VOL. XXII.—NO. XLIV. 28 
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ants. Per Curiam. Weed vy. The S. & S. R. Road Co. 19 
Wend. 534. 

BILLS OF CREDIT. (Void consideration.) Notes of the bank 
of the commonwealth of Kentucky are bills of credit within the 
meaning of the constitution of the United States; and a pro- 
missory note, the consideration of which was said bills, is void. 
Commonwealth Bank of Kentucky vy. Clark, 4 Missouri, 59. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. (Con- 
contract of indorsement.) By a law of the state of Georgia, 
demand and notice are dispensed with, and indorsers and assign- 
ors of notes are made liable as securities. By the same act, the 
holder forfeits his remedy if he does not sue in three months after 
notice to do so. ‘The defendants in this case, who were citizens 
of South Carolina, bought a negro from the plaintiff, who resided 
in Georgia, and transferred by indorsement to the plaintiff two 
notes of one J. J. Logan in payment. ‘The contract was made 
in Georgia, but the plaintiff knew the defendants resided in 
South Carolina. Held, that the contract of indorsement in this 
case was to be interpreted by the law of Georgia. Holt v. 
Salmon & Stroud, 1 Rice, 91. 

2. (Same.) Under the second section of the law of Georgia re- 
ferred to, if the plaintiff does not sue within three months after 
notice to do so, the indorser is discharged. But it is not enough, 
it would seem, for the indorser in such a case to prove that he 
has given the plaintiff notice to sue, in order to discharge him- 
self from the indorsement; the burden rests upon him to show 
also, that the plaintiff had neglected to sue for three months 
after notice. Jb. 

3. (Same.) The declaration in this case set out the making of 
the note, the indorsement by defendants, demand and notice, 
and alleged that the defendants became liable to pay, &c. 
Held sufficient in reference to the law of Georgia, which dis- 
penses with demand and notice, and makes the liability of the 
indorser an absolute and not a conditional one. ‘The allegation 
of demand and notice, though unnecessary, does not vitiate the 


declaration, and may be rejected as surplusage. Ib. 
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(Payable on demand.) On a note payable on demand, the 
maker is bound to pay immediately, and is not entitled to days 
of grace. ‘The holder may sue on the same day the note is 
made. Any other demand than by suit is unnecessary. Smith 
Vv. Bythewood, 1 Rice, 245. 
(Statute of limitations.) Whenever the plaintiff may sue the 
defendant, a cause of action may be said to have accrued to 
him, and from that time the statute of limitations begins to run ; 
consequently, upon a note payable on demand, the statute com- 
mences from the date, if it have one, and if without date, from 
its delivery. Ib. 
(Presumption of payment.) Where a bill drawn by the 
defendant on the plaintiff’s intestate, payable to a third person 
or order, and indorsed by the payee with a receipt of payment 
on the back of the bill by another person, was in the possession 
of the drawee : Held that the presumption of payment arising from 
the possession of the bill was insufficient, without proof that the 
receipt was in the hand writing of a person entitled to demand 
payment, or other sufficient evidence of payment aliunde. 
Spann vy. Ballard, 1 Rice, 440. 
(Demand at counting room.) Suit by payee against drawer, 
acceptor having failed to pay, and bill protested for nonpay- 
ment. Held, that demand of payment at the counting room of 
acceptor, of his clerk, was sufficient without showing any special 
authority given the clerk in regard to such matters by his 
principal. Draper v. Clemens, 4 Missouri, 52. 
(Suits against maker and indorser.) In separate suits against 
the maker and indorser of a note, the latter after plea pleaded 
cannot avail himself of a subsequent payment of the note by 
the maker, by interposing a plea puis darrein ; he can require 
the plaintiff to proceed to trial upon the plea originally put in, 
but upon his omission to do so, the plaintiff may discontinue 
without costs. Commercial Bank of Buffalo v. Love, 19 
Wend. 98. 
(Indorsed guaranty.) Where an absolute guaranty is indorsed 
upon a note payable to A. B. or bearer at the time of the mak- 
28* 
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ing thereof, and the note and guaranty are transferred by the 
payee, the assignee may maintain an action in his own name 
against the guarantor, without showing a demand of payment of 
the maker of the note, and notice of nonpayment. Hough v. 
Gray, 19 Wend. 202. 

10. (Notary’s notice.) The certificate of a notary of the service 
of notice of presentment and protest, is defective unless it specify 
the post-office nearest to the reputed place of residence of the 
party to whom the notice is given; it is not enough that it be 
stated that the notice was put into the post office at the place of 
presentment of the note, directed to the party at a particular 
place, the reputed place of his residence. Rogers v. Jackson, 
19 Wend. 383. 

11. (General guaranty.) A general guaranty in the words * I 
hereby guarantee the payment of a note made by, &c,” without 
naming any person as the party guaranteed, is a valid instru- 
ment, and may be enforced by any one who advances money 
upon it, and who may in an action on the guaranty declare as 
upon a promise to himself. Watson’s Ex’rs v. McLaren, 19 
Wend. 557. 

12. (Same.) But such guaranty is not negotiable, so that an action 
may be brought upon it in the name of any person other than 
him in whose hands it first became available, unless it be upon 
the note, the payment of which it guarantees ; if it be upon the 
note, it may be treated as an indorsement, having the quality 
of negotiability with the further benefit of a waiver of demand 
and notice. Ib. 

CASE, ACTION ON THE. (Presumption of right.) The doc- 
trine of presumption of right by grant or otherwise as applied 
to the windows of one person overlooking the land of another, 
so that by an uninterrupted enjoyment for twenty years the 
owner acquires a right of action against his neighbor for stop- 
ping the lights by the erection of a building upon his own land, 
forms no part of our law ; such a rule is not adapted to the cir- 
cumstances or existing state of things in this country. Parker 


v. Foote, 19 Wend. 309. 
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(Same.) The question of presumption of right by grant or 
otherwise, although there has been an uninterrupted enjoyment 
of an incorporeal hereditament for more than twenty years, 
must be submitted to the jury ; a judge is not justified in telling 
them that they must, but should instruct them that they may, 
presume a grant, except in a plain case where there is no evi- 
dence to repel the presumption arising from twenty years unin- 
terrupted adverse user. Ib. 

(Same.) To authorize the presumption of a grant, the enjoy- 
ment of the easement must not only be uninterrupted for the 
period of twenty years, but it must be adverse, not by leave or 
favor, but under a claim or assertion of right; and it must be 
with the knowledge and acquiescence of the owner. Ib. 
(Master and servant.) An action on the case does not lie 
against a master and servant jointly for a wilful injury done by 
the servant whilst driving the carriage of the master, if such 
carriage be not employed in the conveyance of passengers, and 
the master be not present when the injury occurs. Wright v. 
Wilcox, 19 Wend. 343. 

(Same.) If the injury be occasioned by the negligence or want 
of skill of the servant, a joint action lies against the master and 
servant; the doctrine of judge Reeve in his treatise on domestic 
relations extending the rule to wilful injuries, adverted to, com- 
mented upon and denied. Ib. 

(Collision of boats.) In collision of boats on the canals, if both 
parties are equally in the wrong, neither of the owners can 
maintain an action against the other; indeed it seems that a 
party suing for negligence must be wholly without fault. Rath- 
bun vy. Payne, 19 Wend. 399. 

(Same.) If a loss be sustained in the night-time, and it is attri- 
butable partly to the want of lights on the boat injured, or tothe 
boat being out of the proper place on meeting another boat, a 
defendant is answerabie only for gross negligence or wanton 
injury. 1d, 


CHARACTER. (Inslander.) In an action of slander, plaintiff to 


prove his character read part of the deposition of a witness, 
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who stated, that he had never known his character impeached, 
except in the present case. To invalidate this, the defendant 
should have been permitted to inquire whether he had not 
known it impeached in other cases. Martin v. Miller, 4 
Missouri, 47. 

COMMON CARRIERS. (Liability of.) There were several 
actions of assumpsit against the defendants, owners of the 
“steamer Atalanta,” for the value of certain goods shipped by 

the respective plaintiffs, and alleged to have been lost, on board 

the said steamer, plying on the Pedee River, between George- 
town and Cheraw. ‘The defence set up was, that the “ Atalanta” 
sunk by running on a concealed and unknown snag, in the 
ordinary boat channel, when the river was fairly navigable for 
steamboats; and that the loss which followed was not in 
consequence of any want of prudence and diligence on the part 
of the master and owners. ‘There was a great deal of testi- 
mony offered on both sides; by the defendants to sustain, and 
by the plaintiffs to repel, the grounds of excuse set up; and in 
some respects, the evidence was conflicting and contradictory. 

The plaintiffs insisted especially that the defendants had been 

guilty of negligence after the steamer struck and went down, in 

not rescuing the goods and forwarding them to their destination. 

Upon this part of the case, his honor, the presiding judge, 

charged the jury—* that the duties of the master and owners 

did not cease with the catastrophe which arrested and detained 

the boat, whereby the cargo became damaged ; but that they 

might be held liable for damages, arising from want of diligence 
and proper exertions towards saving and delivering the goods 
on board; and that the jury might regard as a proper standard 
of such diligence, such a line of conduct as a prudent man of 
intelligence would have observed in taking care of his own pro- 
perty, similarly situated.” The jury found for the defendants, 
and a motion for new trial was refused. [Richardson, J., dis- 
senting.] Faulkner § Carns vy. Wright, Coker, §- Tuttle ; 
Williamson & Dunlap v. the same; A. & W. Dunlap v. the 
same; J. A. & W. Carns v. the same, 1 Rice, 107. 
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2. (Same.) The general principle is, that the master and owners 
of boats, on inland navigable rivers, like those of vessels at sea, 
are common carriers; that they are bailees for hire, and bound 
by the obligations of the law, to deliver goods placed on board 
their vessels at the place of their destination; unless they are 
prevented from so doing by the act of God, or public enemies. 
lb. 

3. (Same.) ‘The bill of lading is the usual evidence of the con- 
tract between the owners of the vessel and the freighters. It is 
a contract, signed by the master for the owners, and subjects 
them to all the liabilities incident to it. As soon as the goods 
are tuken on board, the owners become insurers to a certain 
extent; and the only causes which will excuse them for the 
non-delivery of the goods must be events falling within .the 
meaning of one of the expressions, *“* the act of God,” and 
‘* public enemies,” unless the contract be specifically qualified 
and limited. The perils usually excepted, and for losses arising 
from which they are not liable, are those which do not happen 
by the intervention of man, nor are to be prevented by human 
prudence ; and losses arising from them are such as happen in 
spite of human exertion. 0. 

1. (Perils.) It has been decided in South Carolina that a boat 
running on an unknown and concealed snag, in the regular boat 
channel of a navigable river, may fall within the excepted 
perils. [Smyrl v. Niolon, 2 Bail. Rep. 421.] Jb. 

5. (Same.) ‘The most usual contest in cases of wreck is, whether 
the losses from it are to be attributable to the negligence of the 
master, or are to be regarded as resulting from inevitable 
accident. When the wreck is inevitable, and a total loss is the 
immediate consequence, there is little difficulty in applying the 
general principle of law. In such a case, the master would be 
absolved from all responsibility. When, however, the injury, 
in the first instance, happens from the act of God, as by the 
stranding of a vessel, and after some interval of time, a loss 
either partial or total, is the ultimate consequence, there is much 


greater difficulty in deciding on the rights and liabilities of the 
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parties concerned. The conduct of the master or owner then 
becomes a subject of important consideration. If they be guilty 
of negligence, they will be held answerable for all the damages 
which proceed from it. Their duty is, to use all the means 
within their power and control to arrest and obviate the conse- 
quences of the disaster; and there is perhaps no better rule 
than that they should be bound to use such care and attention 
as a prudent man would have done ina similar situation, with 
regard to his own property. Jb. 

(Same.) Their duty is to deliver the goods as they were left 
by the wreck ; if not in asound, in their damaged state. What 
will excuse them must necessarily depend upon the circumstan- 
ces peculiar to each case ; and in a great measure must be a 
matter of fact to be submitted to the jury. When all reasonable 
efforts fail to save the cargo, the ultimate loss may be fairly re- 
garded as resulting from the first cause, as the vis major ; upon 
the ground that when human exertions have failed to obviate its 
consequences, the ‘‘ act of God” may still be regarded as con- 
tinuing its operation. Jb. 

(Liability of master and owner.) 'The master of a vessel, as 
well as the owner, is liable to the merchant or shipper of goods, 
for damages, in case of injury to the goods or their loss. But 
their liability is several and distinct. The master is liable pre- 
cisely to the same extent, and in the same form of action, as 
the owner; but he is liable in a different character and on a 
different ground. Where he has no property in the vessel, and 
has only the conduct and management, he is the confidential 
servant or agent of the owners. They are bound by his con- 
tracts, by reason of their employment of the ship and of the 
profit which they derive from it, by the receipt of the freight 
money. ‘The master is also liable on his own contract for the 
transportation of the goods, and by virtue of his taking charge 
of them for that purpose. The liability of the owners is implied 
by law, from the nature of the employment, on the ground of 
public policy. The liability of the master seems rather to be 
by express undertaking, and although he is not owner and re- 
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ceives no part of the freight, yet, on the same ground of public 
policy and in favor of commerce, he is made personally re- 
sponsible on his undertaking, even where the owners are known, 
which is thus far a departure from the general law of principal 
and agent. Patton’s Adm’x. and Adm’r. v. Magrath § Brooks, 
1 Rice, 162. 

8. (Same.) Although the master and owner of a vessel are both 
liable to the merchant, as carriers, for the loss of goods, yet 
they are liable severally, and a joint action cannot be maintain- 
ed against them. Jb. 

CONSIDERATION. (Jn bill of sale.) In an action on a bill of 
sale, not under seal, it is not necessary to set forth a considera- 
tion, or to prove it. Sloan y. Gibson, 4 Missouri, 33. 

2. (Failure of.) VD. had a negro which J. wished to purchase. 
D. owed R. a sum of money, and it was agreed between D. and 
J. that J. should have the negro, if he would pay R. the sum 
D. owed him, and procure R.’s receipt and discharge to D. J. 
thereupon gave his bond to R. and R. gave the receipt to D. 
The negro obtained his freedom. Held, that the consideration 
of the bond to R., was the discharge of the debt due him by 
D., and that R. was not affected by the slave obtaining his free- 
dom. Relfe v. Jones, 4 Missouri, 89. 

CONSTITUTION. (Amendment of, in Missouri.) Where one 
general assembly proposes amendments to the constitution of 
the state, which are ratified and adopted by the next general 
assembly, the supreme court may yet look into their proceed- 
ings, to see that all prerequisites have been complied with, and 
that they have been adopted by proper majorities. The State 
v. McBride, 4 Missouri, 302. 

2. (Same.) An amendment which is ratified by two thirds of a 
quorum—that is, two thirds of a majority of all elected, is rati- 
fied by two thirds of the house, within the meaning of the con- 
stitution. Ib. 

3. (Divorce.) The act of the general assembly granting a divorce 
of Gentry and wife—unconstitutional. State v. Fry and others, 
4 Missouri, 120. 
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AND OF THE UNITED STATES. (Taking of private pro- 
perty for public use.) ‘The 35th section of the act of 1885, 
(acts of 1835, p 54,) incorporating the Louisville, Cincinnati and 
Charleston Rail Road Company, provides, ‘“‘ that where any lands 
or right of way may be required by the said company, for the 
purpose of constructing their road, and for want of agreement as 
to the value thereof, or from any other cause, the same cannot 
be purchased from the owner or owners, the same may be taken 
at a valuation to be made by commissioners,” &c. Held, to 
be constitutional. The Louisville, Cincinnati & Charleston 
Rail Road Company v. Chappell; Same v. Reese, 1 Rice, 383. 


(Same.) All the writers upon the fundamental principles of 


national societies agree, and it has now become a principle of 


universal law, that private property, whether real or personal, 
may be taken for public use, upon just compensation to the 
owner. This doctrine has been uniformly recognised in this 
Whitaker, 1 N. & M’Cord,5; M’Gowen v. Starke, 1 N. & 


M’Cord, 387; Com’rs v. Singleton, 2 N. & M’Cord, 528; 


, 


state. See the cases of Lindsay v. Com’rs, 2 Bay, 38 ; Ford v. 


Eaves v. Terry, 4 M’Cord, 125; and State v. Dawson, Riley’s 
Coll., 103. Jd. 

(Same.) ‘The exercise of such a power belongs to the eminent 
domain of the state, and it devolves upon the legislature to de- 
cide in regard to great works of improvement, whether the 
public benefit is of sufficient importance to justify the exercise 
of the eminent domain in such cases. Jb. 

(Same.) And the only restriction is, that private property 
cannot be taken without just compensation to the owner. J). 
(Same.) ‘The exercise of this power in relation to the Louis- 
ville, Cincinnati and Charleston Rail Road, is to be found in the 
authority conferred in the charter upon the company to lay out 
and construct a road between the given termini; and in the 
actual construction of the road the company are to be consider- 
ed so far the mere authorized agents of the state, to execute the 
power conferred. Ib. 
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(Same.) ‘The Louisville, Cincinnati and Charleston Rail Road 
is to be considered as a great public improvement, and when 
made, a public highway, and the legislature may appropriate 
private property for such improvement, or authorize a corpora- 
tion thus to appropriate it, upon full compensation to the owner. 
Ib. 

(Same.) ‘The 37th clause of the act of incorporation, provides 
a full and ample mode of compensation to the land owner, for 
any loss or damage he may sustain by the company, in taking 
his property, in which the trial by jury is preserved, and which 
constitutes the proper tribunal for the decision of such questions. 
Ib. 

(Criminal law of the United States.) A state court has no 


jurisdiction over the offence of stealing a letter from the mail in 


violation of the act of congress of 1825, regulating the post- 
office department. (The case of the State v. Wells, 2 Hill, 
687, contra, overruled.) The State v. M’ Bride, 1 Rice, 400. 

(Same.) By the constitution of the United States as well as 
upon general principles of law, a criminal offence arising under 
and created by an act of congress is punishable only in the 


courts of the United States. Ib. 


10. (Same.) An actof congress conferring jurisdiction in such a 


case upon the state courts, is unconstitutional and void. Jd. 


CONTRACT. (Performance of.) If work be done under a 


. 
_— 


special agreement, the agreement must be complied with before 
the party can recover any thing; and this is equally the case, 
whether all the work be done, or only a part. Helm v. Wilson, 
4 Missouri, 41. 

(Same.) It seems that the work must be done, and the con- 
tract complied with, both as to time and manner, before the 
party can recover at all. Jb. 

(Same.) ‘This is not the case if the other party prevents the 
doing of the work—or the times of the contract are varied by 
agreement—or performance is prevented by the act of God. Jb. 
(Same.) If a mechanic undertake to build a * good rough 


stone wall,’’ and he builds one in a very unworkmanlike man- 
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ner, he cannot recover any thing for his labor. Feagan vy. 
Meredith, 4 Missouri, 514. 

(Same.) Nor will payment of part of the stipulated price 
and a promise to pay the balance, before the defect in the work 
is discovered, constitute such an acceptance of the work as to 
impose any obligation on the employer to pay the balance. Jb. 
(Same.) A agrees to pay B. for a certain stone wall, when he 
(A) should build on the same, sell the same, or dispose of the 
lot, on which it was constructed. Held, that A is entitled toa 
reasonable time to build or sell, and until that event takes place 
B cannot recover. What would be a reasonable time must de- 
pend on the circumstances of each case. Bryant vy. Saling, 4 
Missouri, 522. 

(Same.) A purchaser of land agrees to pay the purchase 
money, on the delivery of the patents. Held, that vendor can- 
not recover in a court of law, without a compliance with the 
condition precedent, notwithstanding an act of congress passed 
subsequently to the making of the agreement may have render- 
ed the delivery impracticable or unnecessary. Chouteau vy. 
Russell, 4 Missouri, 553. 

(Promise to a sheriff.) A promise to a sheriff to indemnify 
him against all damages to which he may be subjected in con- 
sequence of discharging from custody a third person, whom he 
has arrested on legal process is void, as taken colore officit, al- 
though the sheriff was induced to grant the discharge upon a 
false representation of the promissor that the debt, to enforce 
the payment of which the process had issued, had been satis- 
fied. Webber’s ex’rs vy. Blunt, vide note, 19 Wend. 188. 
(Contract to indemnify and save harmless.) An action will 
not lie on a promise by one to indemnify and save another 
harmless from all loss which he may sustain in consequence of 
making advances to a third person at the request of the promis- 
sor, without showing an ineffectual attempt to coerce payment 
from the party to whom the advances were made, or that en- 
deavors to collect the money from him would have been use- 


less by reason of his insolvency or otherwise. Ward v. Fryer’s 
Ex’x. 19 Wend. 494. 
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10. (Obligations of party contracting.) If a party covenant to do 
an act, he is bound to perform what he undertook to do, or pay 
damages ; the difficulty or improbability of accomplishing the 
undertaking will not excuse him. Nothing short of showing 
that the thing to be done cannot by any means be accomplished 
will relieve him from his obligation. It was accordingly held 
in this case, where the defendant had covenanted that he would 
perfect in England a patent right granted in this country so as 
to ensure to the plaintiff the exclusive right of vending the article 
patented in the provinces of Upper and Lower Canada, that he 
was not excused from performance, although it appeared that 
the power of granting exclusive privileges of this kind apper- 
tained not to the mother country, but to the provinces, and were 
never granted except to subjects of Great Britain and residents 
of the provinces, and could not be granted to either the plaintiff 
or the defendant, as both were citizens of this country. Beebe 
v. Johnson, 19 Wend. 500. 

11. (Foreign domicil.) An American citizen, it seems, may obtain 
a foreign domicil, which will impress upon him a national char- 
acter for commercial purposes. Ib. 

CONVEYANCES. (By husband and wife in Missouri.) A 
conveyance by husband and wife of land held in right of the 
wife, made after the introduction of the common law in 1816, 
and before the act of °21, expressly authorizing such convey- 
ances, is void—both by the Spanish law, which the adoption of 
the common law did not repeal, and by the common law itself. 
Lindell y. McNair, 4 Missouri, 380. 

CORPORATION. (Forfeiture of shares.) An incorporated 
company has not the power to create a by-law, subjecting to 
forfeiture shares owned by individuals in the stock of the com- 
pany, for the non-payment of instalments due upon such shares, 
unless the power to pass such by-law is expressly granted by 
the charter of the company. In the matter of the Long Island 
Railroad Co., 19 Wend. 37. 

COVENANT. (To indemnify and save harmless.) To sustain 


an action on a covenant to indemnify and save harmless a party 
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from his liability on a bond and mortgage executed by him, it 
is not necessary to show that the covenantee has been compelled 
by a course of legal proceedings to pay the debt; it is enough 
that it appear that money had become due on the bond and 
mortgage, and that he had paid the same. Webb v. Pond, 19 
Wend. 428. 


CRIMINAL LAW. (Evidence in trial for rape.) On the trial 


. 
~ 


Lb | 


of a person charged with the crime of rape, or an assault with 
an intent, &c., the inquiry may be made of the prosecutrix 
whether she had previous connection with other men; and it 
seems that she, in such case, is not privileged from answering. 
The People v. Abbot, 19 Wend. 192. 

(Same.) ‘The prosecutrix may be shown to be in fact a common 
prostitute ; so also a previous voluntary connection between her 
and the prisoner may be proved ; and evidence may be given 
of particular acts and associations, indicating on her part a want 
of chastity. Ib. 

(Same.) It seems also, that the general character of the prose- 
cutrix as a common prostitute may be shown; and that the 
prisoner is not restricted to proof of her general character for 
truth and veracity, but may give evidence of her general moral 
character. Id. 

(Malicious mischief.) Malicious mischief done to any kind 
of property is a misdemeanor, and the party doing the injury 
may be prosecuted criminally. Loomis vy. Edgerton, 19 Wend. 
419. 

(Trial for murder.) On the trial of an indictment for murder, 
where there is no pretence that the prisoner killed the deceased, 
while engaged in a riot or other misdemeanor, not amounting to 
a felony, by misadventure, but the death ensued in consequence 
of an intentional violence upon the person of the deceased, 
whether the prisoner designed to kill or not, he is not entitled to 
have the jury instructed, that they cannot convict of murder, if 
they should come to the conclusion that the mortal wound was 
inflicted in committing, or attempting to commit an offence, 
which of itself is less than a felony. The People y. Rector, 19 
Wend. 569. 
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6. (Opinions.) The opinions of witnesses as to the improbability 
of a blow having been given from which death ensued, judging 
from the relative positions of the parties as stated by witnesses, 
are not admissible in evidence. Jb. 

DECEIT. (dn sale of property.) If the owner of property 
stands by and sees another sell his property, and says nothing 
when he might with propriety speak, he shall not afterwards 
have the property ; much less can he have it, when he encour- 
ages another to buy. Skinner vy. Stouse, 4 Missouri, 93. 

DEED. (To husband and wife.) By a deed to husband and 
wife, the grantees hold the fee, not in moieties but in severalty, 
(per tout et non per my,) with the right of survivorship ; neither 
the husband or wife can in their own right alien any part with- 
out the concurrence of the other, nor can the husband’s creditors 
take his interest in execution. It seems, however, that the hus- 
band may alone execute a mortgage of his interest, and may 
also give a lease in his own name for the purpose of bringing 
ejectment. Jackson vy. McConnell, 19 Wend. 175. 

2. (Same.) If in the purchase of land, the consideration money 
be advanced by the husband and a deed taken in the name of 
the wife, the transaction will in the first instance be deemed an 
advancement to the wife; but it is open to explanation, and if 
it be shown that the object of the husband was to defraud cred- 
itors, he will be deemed to have a resulting interest in the prem- 
ises, which may be sold by execution. Guthrie v. Gardner, 19 
Wend. 414. 

DEVISE. (Power to sell.) The plaintiff’s testator devised 
among other things, as follows: ‘* It is my will and desire that 
all the rest and residue of landed and real estate, and of such 
real estate as may hereafter come to the possession of my ex- 
ecutors, now in dispute, and to which I have a claim, be sold 
by my executors,” &c. By another clause, he directs the pro- 
ceeds of the sales, with other funds, to be applied to the pay- 
ment of his debts. Held, that by the will, the executors had a 
mere power to sell the lands, and could not maintain an action 
of trespass to try title, the fee itself being in the heir. 


of Ware v. Murph, | Rice, 54. 


Ev ors 
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2. (Same.) ‘ The distinction is between a devise to executors to 
sell,” as if the testator say, ‘‘ 1 devise my land to my executors 
to be sold,”’ and a devise that the executors shall sell, as where 
the testator says, * | devise or direct that my lands be sold by 
my executors.” In the first case, the fee passes to the execu- 
tors; in the last, the fee passes to the heir, to be divested when- 
ever the power is executed by the executors. Jb. 

3. (Same.) A direction to the executors to pay the debts from 
the proceeds of the sales will not vary the rule. Jd. 

4. (Description of premises.) Where a testator is the owner of 
the moiety of a lot containing one hundred and twenty acres, 
and by his will devises * the one half of lot No. 137 containing 
sixty acres of land,” the moiety of the whole lot, and not 
merely a moiety of the sixty acres passes to the devisee. 
Brownell v. Brownell, 19 Wend. 365. 

DOWER. (Equity of redemption.) Generally, a widow is en- 

titled to dower in the equity of redemption of an estate mort- 

gaged by her husband before coverture ; but she cannot enforce 
her claims, at law, against the mortgagee or those claiming 
under him. If there has been an entry under the mortgage 
after forfeiture, or the equity of redemption has been released 
by the husband to the mortgagee or those claiming under him, 
the widow is not entitled to recover at law. Van Dyne v. 
Thayre, 19 Wend. 162. 
JECTMENT. (Land conveyed to husband and wife.) It is 


not necessary that the wife should join with the husband in an 


— 
i) 


action of ejectment, for the recovery of land conveyed to hus- 
band and wife. Jackson v. Leek, 19 Wend. 339. 

ERROR. ( Variance.) Where a guaranty is given for the pay- 
ment of a promissory note, which note is particularly described 
in the instrument, and the note produced on the trial corresponds 
in amount, date and time of payment, but varies in other par- 
ticulars, the objection of variance will not be heard on a writ of 
error, if it was not urged on the trial. Watson’s Ewecutors v. 
McLaren, 19 Wend. 557. 

EVIDENCE. (Declarations of deceased party.) ‘The declara- 








1840. | Digest of American Cases. A4l 


Le | 


6. 


~} 


tions of a deceased party to a note, who, if alive, could be ex- 
amined as a witness in the case to the same point, are incom- 
petent and inadmissible. Duncan vy. Seaborn & Cobb, 1 Rice, 
27. 

(Interest.) Where the interest of a witness is of a doubtful 
nature, it goes to the credit, and not to the competency. A 
party has such a direct and immediate interest as will disqualify 
him, when the necessary legal consequence of the verdict will 
be to better his situation, either by securing an advantage or 
repelling a loss: he must be a gainer or loser by the event. 
Gist and another v. Rogers, 1 Rice, 79. 

(Proceedings in equity.) Proceedings in a court of equity 
establishing the lunacy of the plaintiff, are admissible as evi- 
dence of the fact in an action at law by him against a third 
person not a party to the proceedings. M’Craight v. Aiken, 
1 Rice, 56. 

(Ancient deed.) Where possession of lands has been held 
under a deed more than thirty years old, the deed is admissible 
in evidence as an ancient deed without proof of its execution. 
Wagner and another vy. Aiton, 1 Rice, 100. 

( Confession.) Where a man is charged with a crime, and 
does not deny it, a jury is well warranted (especially in con- 
nection with strong circumstances) in finding a verdict of guilty. 
State v. Stone, 1 Rice, 147. 

( Loss of original documents.) Where the original proceedings 
in partition were proved to have been lost and on diligent 
search could not be found, secondary evidence, consisting of 
entries in the sheriff’s books and in the minutes of the court, 
were held admissible in proof of the plaintiff’s title under the 
partition. Smith v. Smith, 1 Rice, 2382. 

(Admission by administrator.) ‘The admission of an adminis- 
trator as toa fact within his own personal knowledge, and which 
he could be compelled to prove, if he were not a party to the 
suit, is admissible in evidence in an action against him as ad- 
ministrator, to charge the estate of the intestate. Slead v. 
Brannan, adm’r, 1 Rice, 298. 
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8. (Interest of witness.) The general rule established by all the 
cases is, that to render a witness incompetent on the ground of 
interest, his interest in the event of the suit should be a present, 
certain and vested interest, and not uncertain and contingent. 
Spann vy. Ballard, | Rice, 440. 

9. (Same.) Where in an action by an administratrix for the re- 
covery of a debt due to the intestate, one of the heirs at law, 
and a distributee of the estate who had received his share and 
settled with the administratrix, was offered as a witness and 
objected to on the ground of interest, the witness executed and 
tendered an assignment or release of all interest in the recovery ; 
it was still contended that he was incompetent by reason of his 
liability to refund, in case of further claims against the estate 
not yet exhibited. Held, in the absence of any proof of out- 
standing demands or deficiency of assets in the hands of the 
administratrix, that the supposed interest of the witness in increas- 
ing a fund out of which he could receive no dividend, was too 
remote and contingent to sustain the objection. Jb. 

10. (Surveyor’s certificate.) When the surveyor of the land of 
the United States in the state of Missouri certifies copies of 
papers required by law to be deposited in his office, his hand- 
writing need not be proved to authorize such copies to be given 
in evidence. Bryan vy. Wear and another, 4 Missouri, 106. 

11. (New Madrid certificate.) A New Madrid certificate upon 
which a location and survey have been made, is properly de- 
posited in the surveyor’s ofl.ce, and a copy may therefore be 
certified by him and given in evidence. Jb. 

12. (Character of witness.) Where the present character of a 
witness for truth and veracity is slightly impeached, evidence of 
bad character in that respect in years past is admissible. The 
People vy. Abbott, 19 Wend. 192. 

13 (Seller of property in litigation.) A vendor of personal 
property is not a competent witness to prove the sale fraudulent, 
in a contest respecting the same between his creditors and the 
vendee. Reavy. Smith, 19 Wend. 293. 


14. (Same.) ‘The release of the vendor, by the officer sued for 
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the taking of the property, does not render the vendor a com- 
petent witness. Ib. 

15. (Release by husband.) Where an action of ejectment is 
brought against a husband for the recovery of real estate be- 
longing to his wife, a release, executed by the husband to a 
witness objected to as incompetent on the ground of his liability 
to the wife under a covenant for quiet enjoyment, is good and 
valid, and removes the objection to the competency of the wit- 
ness. Ford y. Walsworth, 19 Wend. 334. 

16. (Grantor in deed.) A person alleged to be the grantor in a 
deed of real estate, is a competent witness to prove the deed a 
forgery, in a question of title between third persons ; although 
he is not competent to prove a want of consideration. Jackson 
v. Leek, 19 Wend. 339. 

17. (Privilege of counsel.) Counsel professionally consulted may 
be required to testify, if the privilege be waived by the party 
who consulted him, although the interest in the subject matter 
respecting which the confidential communication was made has 
passed to a third person, and he objects to the disclosure. Ben- 
jamin vy. Coventry, 19 Wend. 353. 

18. (Defect in execution of commission.) Where a commission 
to take testimony is sued out by the plaintiff, in which the de- 
fendant joins and furnishes cross-interrogatories, and the com- 
mission with the depositions of witnesses be returned, and it 
does not appear that the last general cross-interrogatory has been 
put to and answered by the witnesses, and the defendant on that 
ground objects to the reading of the depositions in evidence, the 
objection in general is fatal. Kimball vy. Davis, 19 Wend. 437. 

19. (Same.) ‘The plaintiff, however, is at liberty in such case to 
show that the commission was executed and the depositions 
signed by the witnesses in the presence of the counsel of both 
parties, and that no objection was made at the time by the 
counsel for the defendant, that all the interrogatories were not 
answered ; and on such facts appearing, the depositions will be 
received, notwithstanding the objection. Ib. 


20. (Declarations of witnesses.) The declarations of witnesses, 
29% 
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whose testimony has been taken under a commission, made 
subsequent to the taking of their testimony, contradicting or 
invalidating their testimony as contained in the depositions, is 
inadmissible in evidence, if objected to. The only way for a 
party to avail himself of such declarations is to sue out a second 
commission. Jb. 


21. (Character of witness.) Where the general moral character 


of a witness is impeached, whether by witnesses called for that 
purpose, or on his own cross-examination, it is competent for 
the party calling him to adduce testimony, in support of his 
character for truth and veracity, so that the jury may pass upon 
his credibility. The People v. Rector, 19 Wend. 569. 


EXECUTORS AND ADMINISTRATORS. (rover by.) An 


9 


~e 


administrator who has never had possession of the goods of his 
intestate may notwithstanding maintain trover in his own name, 
for a conversion of such goods after the death of the intestate. 
(S. P. Hill v. Brannon, 285.) Kirby v. Quinn, 1 Rice, 264. 
(Same.) The general rule is, that the owner of a chattel 
entitled to immediate possession, may maintain trover against a 
wrong doer; the legal effect of granting administration, is to 
vest in the administrator the legal estate, in all the intestate’s 
personal property, and this has relation back to the death of the 
intestate. He is the legal owner, the letters of administration 
are the evidence of his title, and hence for a conversion in his 
own time, he must-always produce and give in evidence the 
letters of administration. (S. P. Browning v. Huff, 2 Bail. 
174.) Ib. 

(Same.) In such a case it is not necessary or proper that he 
should sue in his representative character, or style himself 


administrator. Ib. 


EXECUTOR DE SON TORT. (Where there is a rightful ad- 


2. 


ministrator.) <A person may be charged as executor de son 
tort, although there be a rightful administrator. Foster and 
another vy. Nowlin, 4 Missouri, 18. 

(Local law.) 8. lived in Tennessee, and there died, possessed 
of personal property in that state. After the death of S., de- 
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fendants took the property and brought it to Missouri. Held, 
that defendants may be charged as executors de son tort in 
Missouri. Jb. 

3. (Same.) And defendants are liable according to the laws of 
Missouri, and the laws of Tennessee need not be proved. Jb. 
FOREIGN LAWS,JUDGMENT, AND JUDICIAL PROCEED- 
INGS. (Judgment of justice of the peace.) A judgment re- 
covered before a justice of the peace in another state, though 
wanting some of the characteristics of a judgment, technically 
speaking, and not considered as a matter of record, is to be re- 
garded in the courts of South Carolina as prima facie evidence 
of debt, and is placed precisely on the same footing as foreign 
judgments, by the common law. Such judgment is, therefore, 
a good foundation for an action here, independently of the 
original cause upon which it was rendered. Clark & Smith 

v. Parsons, 1 Rice, 16. 

2. (Same.) General reputation is not competent evidence of the 
authority of a justice of the peace of another state; a transcript 
of the act appointing the justice and conferring on him his 
authority, would be higher evidence in the power of a plaintiff 
to produce—and, it seems, the printed laws of another state, 
published under the authority of the legislature of the state, 
would also be competent evidence. [See Allen v. Watson, and 
another, 2 Hill. R. 319.] Jd. 

See Britis oF ExcHANGceE. 

FRAUD. (Jn sale on execution.) Where an attorney directs an 
execution to issue, contrary to the instructions of his client, and 
the sheriff sells property under the execution, it is yet neces- 
sary, in order to affect the purchaser at the sheriff’s sale, to 
prove him informed of the fraud of the attorney. Russell v. 
Geyer and others, 4 Missouri, 384. 

2. (Same.) The attorney for plaintiffs in execution, purchases 
the property at sheriff’s sale, professing at the same time to act 
as agent for his clients, and with a view to the payment of their 
executions—he holds the property for six or eight months, to 
give the defendant in execution time to pay off the executions, 
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and with a promise in that event, to reconvey to defendant— 
finally, the defendant failing to make any tender, he sells the 
property at public auction, to satisfy the demands of his client. 
Held, that there being no evidence of fraud, on the part of the 
attorney, arising from gross inadequacy of price or otherwise, 
either at the sheriff’s sale, or the sale at auction, he is not to be 
considered as a trustee for the benefit of defendant’s creditors, 
and the purchaser takes a good, legal and equitable title. Ib. 

3. (Unsoundness.) It is not fraud for a person to sell unsound 
property, knowing it to be unsound. But it seems that if the 
purchaser did not know of the unsoundness, and the seller con- 
cealed it, it would amount to fraud. If the purchaser ask relief, 
because of a slave being diseased when sold, and his subse- 
quent death,—it should appear in evidence, that the disease 
of which he died was that he had at the time of sale, and that 
the purchaser did not know at the time of purchase of his un- 
soundness. Stewart and another vy. Dugin, 4 Missouri, 245. 

FRAUDS, STATUTE OF. (Auctioneer.) Where an auctioneer 
in making an entry of a sale in his sale-book omitted to comply 
with the requirements of the statute regulating sales at public 
auction, in consequence of which the sale could not be enforced 
and the owner of the property suffered a loss on a re-sale ; it 
was held, that the auctioneer being answerable only for gross 
negligence or ignorance, was not liable in damages; the act 
having been recently passed, being of doubtful construction, and 
not having received a judicial interpretation. Hicks vy. Min- 
turn, 19 Wend. 550. 

FREEDOM. (Ordinance of 1787.) An officer of the United 
States army, who takes a slave toa military post within the terri- 
tory wherein slavery is prohibited, and retains her several years 
in attendance on himself and family, forfeits his property in such 
slave by virtue of the ordinance of 1787. Rachael v. Walker, 
4 Missouri, 350. 

2. (Suit for under the law of Missouri.) Ina suit for freedom, 
under the statute of Missouri, where the plaintiff claims on the 
ground that the master has violated the constitution of Illinois, by 
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introducing slavery therein, the test question to ascertain whether 
such violation has been committed, and a consequent forfeiture 
taken place, is, whether the master made any unnecessary de- 
lay in Illinois with his slaves. Wilson vy. Melvin, 4 Missouri, 592. 
(Same.) It is not whether the slave acquired a residence. Jb. 
(Same.) Nor is it, whether the master became a domiciliated 
resident of Illinois ; nor is it of any consequence that the slave 
remains voluntarily in Illinois. 0. 

(Same.) Where the testimony clearly proved that defendant 
left ‘Tennessee with an intention of residing in Illinois, and 
that after a month’s stay in Illinois, he proceeded to St. Louis 
to hire out his negroes, and after so doing, returned to Illinois 
and spent the summer—raised a crop, &c., it is error for the 
court to give an instruction founded on the assumption that de- 
fendant was a mere transient sojourner in Jllinois—such instruc- 


tion being well calculated to mislead the jury. Jd. 


"IFT. (Mortis causa.) The delivery of a note by a party in 


his last illness, by which the maker “at his death promises to 
pay, or cause his executors or administrators to pay, a certain 
sum of money to the payee or his heirs,” creates no obligation 
on the part of the maker, or his representatives, after his death, 
and cannot be supported or inforced as a donatio causa mortis 
of the money mentioned in the note. Hall y. Adm’rs of 
Howard, 1 Rice, 310. 

(Same.) ‘To constitute a valid gift either inter vives, or causa 
mortis, the donee must have an immediate right to the dominion 
of the chattel given; in the latter case defeasible on the re- 
covery of the donor. Jb. 

(Same.) Quere.—Under the spirit of the law of South Carolina 
which requires three witnesses to a will of personal as well as 
of real property, how far are donations causa mortis to be 
countenanced by the courts of that state? Ib. 


GUARANTY. (Interest.) A letter of guaranty was given by 


the defendant to the plaintiff, by which the defendant consented 
to be liable for the amount which a third person, whom he re- 
commended as a customer to the plaintiff, might, at the time of 
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the delivery, receive. The party received goods to the amount 
of $225 033. Defendant repeatedly acknowledged his liability 
to pay this amount, and afterwards promised to pay the same. 
Held, that inasmuch as interest was not recoverable by the law 
of South Carolina, against the principal debtor upon the open 
account, in this case, the obligation imposed by the guaranty 
making defendant liable only to the same extent, interest could 


not be recovered from him. Bishop v. Ross, 1 Rice, 21. 


HIGHWAYS. (Banks of navigable rivers in Missouri.) The 


banks of navigable rivers, in Missouri, are public highways, 
and though owned by private, individuals, fishermen and navi- 
gators are entitled to a temporary use of them, in landing, fas- 
tening and repairing their vessels, and exposing their sails or 
merchandize; yet this right has its reasonable qualifications 
and restrictions, and will not allow a navigator to land for sev- 
eral weeks, and under pretence of repairing, build houses, em- 
ploy teams, &c., thereby unreasonably obstructing the owner’s 
enjoyment of his property. O’Fallon, ex’r of Mullanphy v. 
Daggett and another, 4 Missouri, 343. 


INDICTMENT. (Invalid—Effect of.) There can be no legal 


rw) 


trial in a capital case, without a sufficient and valid indictment. 
An indictment alleging the offence to have been committed in 
another district than the one in which the bill was found, would 
be insufficient and invalid; and equally so, if it assigned an 
impossible date to the commission of the offence, as a day pos- 
terior to the finding of the indictment. The State v. Ray, 1 
Rice, 1. 

(Same.) An acquittal upon an invalid and insufficient indict- 
ment, is no bar to asecond indictment for the same offence. Jb. 
(Same.) Where an indictment in a capital case is so utterly 
defective that no judgment can be pronounced upon it, either of 
conviction or acquittal, the judge on circuit, in the exercise of 
his discretion, may properly withdraw the record from the jury 
and discharge them from the further consideration of the case, 
without the consent of the prisoner, and remand him for trial at 
a succeeding court. Id. 
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INFANCY. (Infant defendant.) An infant defendant cannot 


appear by attorney and move to set aside the plaintiff’s proceed- 
ings, on the ground of the want of the appointment of a guar- 
dian. Shepherd v. Hibbard, 19 Wend. 96. 

(Usurious contract.) An infant may avoid a usurious contract 
entered into by him, and recover the money lent upon such 
contract under the count for money had and received. Millard 
v. Hewlett, 19 Wend. 301. 

(Same. Affirmance.) Evidence of affirmance of such con- 
tract after the party arrived of age, to be effective, must be 


express and not rest in inference or construction. Ib. 


INSOLVENTS. (New promise.) Where a defendant, after 


having obtained an insolvent’s discharge, on receiving a letter 
from the plaintiffs, said, ‘* It is an honest debt, I will pay it—I 
will pay part if not the whole before you leave,” and there 
was no other evidence of any other debt due to the plaintiffs 
than that declared upon, which consisted of two notes given by 
the defendant to the plaintiffs before his discharge, and the de- 
fendant did not produce the letter, it was held that the evidence 
was prima facie sufficient to support the replication of a new 
promise. Fitzgerald v. Alexander, 19 Wend. 402. 


INSOLVENT DEBTOR. (Preference by in Missouri.) It seems, 


that a debtor may give a preference to some of his creditors, 
in contemplation of taking the benefit of the insolvent act ; and 
such preference is not therefore an undue preference— nor is it 


therefore fraudulent. Jones v. Talbot, 4 Missouri, 279. 


INSURANCE. (Employment of pilot.) Where the master fails 


to employ a pilot to navigate a vessel in coming into or leaving 
a port, where it is customary to do so, (as the port of Charles- 
ton,) and a loss happens in consequence of a pilot not having 
been employed, the underwriters upon a policy on the cargo 
would be discharged. But if the vessel pass uninjured through 
the dangers, to avoid which a pilot is usually employed, and the 
loss happens at a point beyond which the pilot’s service ceases 
to be necessary, the assured would be entitled to recover. 
M’ Millan §- Ewart vy. The Union Insurauce Company, 1 Rice, 
248. 
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(Same.) It is an error to consider the employment of a pilot, 
in coming into or leaving a port, as a part of the seaworthiness 
of the vessel; nothing can enter into that which is not for the 
whole voyage. The business of a pilot is merely temporary. 
He is a part of the crew of a vessel for only a few miles, or a 
few hours. He navigates her only occasionally. Under such 
circumstances, it would be an abuse of terms to say, thata 
competent pilot was necessary to make a vessel seaworthy. 
The true principle seems to be, that if a vessel, without a pilot, 
sustain injury in entering or leaving a harbor where it is cus- 
tomary to have a pilot, such injury does not come within the 
perils insured against. It is not a peril of the sea. It is a loss 
from the bad navigation of the vessel, and is to be set down to 
the fault of the master, and consequently the owners would be 
liable and not the underwriters. [Per O’Neall, J.] Jb. 


INTEREST. See Guaranty. 
JOINT STOCK ASSOCIATION. (Mutual promise.) Where 


an incorporated joint stock association is formed, and the mem- 
bers of it by the articles of association promise to pay the 
amount of stock by them severally subscribed, in calls to be 
made by trustees named in the articles, an action at law lies to 
enforce such promise, notwithstanding that both the plaintiffs 
and the defendants are members of the association and conse- 


quently co-partners. Townsend y. Goewey, 19 Wend. 424. 


LANDLORD AND TENANT. (Waiver of notice to quit.) 


The unqualified acceptance of rent after the expiration of the 
notice to quit, is a waiver of the notice ; where there are cir- 
cumstances creating a doubt as to the quo animo it is received, 
or as to the bona fides of the tenant, the question should be 
submitted to a jury; and it seems that though it is not the abso- 
lute duty of a judge to leave the question to a jury where there 
are no qualifying circumstances, yet that it would not be amiss 
to do so. Prindle y. Anderson, 19 Wend. 391. 


LARCENY. (Intention to steal.) Since the act of the general 


assembly, (Revised Code, page 179, section 42) if A hires a 
horse, and either at the time he gets possession of him, or after- 
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wards, conceives the design of stealing him, and carries him 
away with that design, he is guilty of larceny. Norton v. The 
State, 4 Missouri, 461. 

LIBEL. (Smuggling.) A charge of smuggling goods into the 
country is libellous. Stillwell y. Barter, 19 Wend. 487. 

2. (Justification.) It is no answer toa libel charging a party 
with having been actively and profitably engaged in smuggling 
during the period of the late war, that he had violated the reve- 
nue laws in a single instance previous to the war and in a time 
of peace ; the justification, to be efficient, must be as broad as 
the libel. Jd. 

LIEN. (On land sold.) A vendor who conveys in fee simple to 
the purchaser from his vendee, retains a lien on the lands for 
the purchase money in the hands of such purchaser. Wash, 
Judge, dissenting. Marsh v. Turner and Lisle, 4 Missouri, 
253. 

LIMITATIONS, STATUTE OF. (Absent defendants.) Action 
of assumpsit. Plea statute of limitations. Replication that de- 
fendant was out of the state at the time the cause of action 
accrued against him, and that the suit was brought within two 
years afier the defendant’s return to the state. The judge 
below nonsuited the plaintiff on the ground, that his cause of 
action was barred by the statute, there being no saving in the 
statute as to the absent defendants. Nonsuit set aside and new 
trial granted. (The judges all concurring in granting a new 
trial, but delivering separate opinions.) Smith v. Mitchell, 1 
Rice, 316. 

2. (Same.) Although the act of limitations of 1712, (P. L. 102,) 
requires all actions of account, upon the case, &c., to be brought 
‘** within four years next after the cause of such actions, or suits, 
and not after ;” and contains in itself no express saving, or ex- 

ception, as to causes against persons out of the state, at the time 

such causes of action may accrue against them’; yet upon the 
construction of the whole act: Held, that when such a cause of 
action accrues to a plaintiff, resident in South Carolina, against 

a party residing out of that state at the time, the statute does not 
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begin to run until his return within the jurisdiction of the courts 
of South Carolina. (Per Richardson, J., in delivering the 
opinion of the court. Butler, J., concurring.) Jb. 

(Alteration of time.) Assumpsit on a promissory note, pleas, 
non assumpsit within six years, and non assumpsit within ten 
years. At the time the note was made, the limitation was five 
years ; at the time it became due, it was ten years. Held, that 
the plea of non assumpsit within ten years is good. Davis v. 
Hascall, 4 Missouri, 58. 

(Acknowledgment.) An acknowledgment by B, that he had 
given the note sued on—had not paid it, and did not intend pay- 
ing it, because it was given for land to which the payee had no 
title ; is not sufficient to take the case out of the statute of limita- 
tions. Buckner v. Johnson, adm’r, 4 Missouri, 100. 

(Same.) To take a case out of the statute, there must either 
be an express promise to pay, or an acknowledgment of a real 
subsisting debt, on which the law would raise a promise to pay 
a particular sum. Ib. 

(Same.) It is not sufficient to take the case out of the statute, 
for a plaintiff to prove by a witness that in a conversation between 
defendant and witness, relating to the subject matter in con- 
troversy, within five years before the commencement of the 
suit, defendant informed the witness ‘* that he must have some 
money or plaintiff would sue him.” McLean, adm’r of Brock- 
man v. Thorp, 4 Missouri, 256. 

(Same.) Nor would an acknowledgment by defendant, that 
plaintiff had not received the amount of his demand, be such an 
acknowledgment as would imply a new promise to pay on the 
part of defendant, which is necessary to take the case out of the 
statute. Jb. 

(Commencement of.) Where a promissory note is made pay- 
able on a day specified after the date thereof, the statute of 
limitations commences running from the time it becomes due, 
and not from the date of its execution. A plea of the statute in 
actions on such notes must be framed accordingly. Johnson 
adm’r v. Buckner, 4 Missouri, 624. 
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LUNATICS. (Stultifying one’s self.) The old rule was, that a 


party could not stultify himself; but it is now subject to many 
modifications, and it may now generally be stated, that if a 
party sought to be charged with a contract, can show that he 
was so devoid of understanding as to be utterly incapable of 
understanding it, he is not bound by it. M’Creight v. Aiken, 
1 Rice, 56. 

( Evidence of lunacy.) Proceedings in a court of equity, 
establishing the lunacy of the plaintiff, are admissible to prove 
the lunacy of the plaintiff, in an action at law by him against a 
third person not a party to the proceedings. Jb. 

(Suits, &c. by.) In chancery, the rule of practice is uniform, 
that where the committee of a lunatic sue for any thing in the 
right of the lunatic, the committee, as well as the lunatic, must 
be made parties. In suits at law, the rule is otherwise. There, 
the action must be brought in the name of the lunatic alone, if 
of full age ; and if under age, by guardian. So, in the case of 
a lunatic defendant, if he be within age, he must appear by 


guardian ; and if not of full age, by attorney. Id. 


MORTGAGE. ( Eff cl of fore closure of, in Missouri.) Where 


a mortgagee, after taking the necessary steps pointed out by the 
statute, forecloses a mortgage, a purchaser under the foreclosure 
takes the title, divested of all rights and interests derived from 
the mortgagor subsequent to the mortgage. Russel v. Heirs of 
Mullanphy, 4 Missouri, 319. 


MORTGAGE OF PERSONAL CHATTELS. (Notice.) A 


2) 
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purchaser of personal property, with notice of the existence of a 
mortgage covering it, cannot avail himself of the facts that the 
mortgage Was unaccompanied by a delivery of the possession, 
and that it had not been filed in the town clerk’s office. San- 
ger v. Eastwood, 19 Wend. 514. 

(Delivery.) 1na mortgage of goods and chattels, where the 
things mortgaged are in the actual possession of a third person, 
it is not necessary to the validity of the instrument, that it should 
be accompanied by an immediate delivery of the things as- 
signed. Nash v. Ely, 19 Wend. 523. 
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MORTGAGE OF REAL ESTATE. (Agreement to reconvey.) 
The mere fact of a conveyance of land, and an agreement for 
a reconveyance at a future day at an advanced price, at the 
election of the grantor, afford no evidence of an intention that 
the deed should be considered as a mortgage. Glover v. Payn, 
19 Wend. 518. , 

2. (Payable at or before a day certain.) A mortgage payable at 
or before a day certain may be paid immediately ; the mortga- 
gor cannot be required to keep the money and pay interest until 
the day specified in the mortgage. In the matter of John 
and Cherry Street, N. Y., 19 Wend. 659. 

NEW TRIAL. (Interest of witness.) Where a witness swears 
without any knowledge or consciousness of interest in the cause, 
and without any objection on that account at the trial, the dis- 
covery of a document, or other evidence, afterwards, which 
goes to show that the witness was in fact interested, does not 
furnish in itself any ground for a new trial. Tillman and 


another v. Haicher, 1 Rice, 271. 


CS) 


(Exceptions to judge's charge.) A new trial will not be 
granted, because the judge in his charge to the jury remarks 
that in his opinion there is not sufficient evidence to establish 
a certain fact, when at the same time he instructs the jury to 
consider the evidence and to decide as they shall find the truth 
to be. Gardner v. Picket, 19 Wend. 186. 

3. (Matter not pertinent.) Nor will a new trial be granted for 
matters suggested in a charge not pertinent to the case, unless 
the attention of the judge is at the time called to such sugges- 
tions and he refuses to explain. Jb. 

4. (Irrelevant matter.) A new trial will be granted where irrele- 
vant testimony, which may have influenced the verdict of the 
jury, has been received on the trial. Clark v. Vorce, 19 Wend. 
232. 

5. (Same.) A judge cannot be asked to instruct a jury upon a 
point not directly involved in the matter in controversy. 6. 
ONUS PROBANDI. (Marrying without consent.) In a qui tam 
action to recover the penalty provided in the statute against 
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marrying minors without the presence or consent of parent or 
guardian, the burden of the proof of consent falls on defendant. 
Medlock vy. Brown, 4 Missouri, 379. 


PARENT AND CHILD. (Father guardian of infant children.) 


The father is the natural guardian of his infant children, and in 
the absence of ill-usage, grossly immoral principles or habits, 
or want of ability to provide for his ehildren, is entitled to their 
custody, care and education; and cannot at common law be 
controlled by the courts in the exercise of his paternal rights, 
except as above, or for an abuse of the trust confided to him by 


law. The People vy. ———, 19 Wend. 16. 


PARTNERSHIP. (Payment to.) Though a debt due by one 


9) 
as 


partner cannot be set off against a demand due to the partnership, 
yet when one is indebted to a partnership, and during the ex- 
istence of it delivers flour, bacon, or other articles, to one of 
the partners, which it is understood between them shall be re- 
ceived in payment of the partnership demand, the debtor is dis- 
charged on the ground of payment; and the circumstance that 
the articles were applied to the individual use of the partner re- 
ceiving them, does not vary the case. JM’Kee and another v. 
Stroup, l Rice, 291. 

(Declarations.) ‘The declarations and admissions of parties, 
are sufficient evidence of a partnership, where the only testi- 
mony to rebut it is of a negative kind. King v. Ham, 4 


Missouri, 275. 


PATENT RIGHTS. (Defective specification.) A specification 


of an improvement, attached to letters patent for using and 
vending machines as inventions or improvements, merely de- 
scribing certain parts of a machine without particularly showing 
in what the improvement consists, is defective, and renders the 
letters patent void pro tanto; and being void in part, they are 
void in toto. Head v. Stevens, 19 Wend. 411. 


PAYMENT. (How pleaded.) In an action of covenant for non- 


payment of rent by an assignee against the lessee, a plea of 
payment to the lessor, to the assignees and owners, is not a good 
answer to the declaration. Willard v. Tillman, 19 Wend. 358. 
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PLEAS AND PLEADINGS. (Pleas in abatement.) To a plea 
in abatement it is not necessary to demur specially ; formal 
defects may be urged under the general demurrer. Shaw v. 
Dutcher, 19 Wend. 216. 

2. (Same.) If a plea in abatement be adjudged bad, the defendant 
is not allowed to attack the declaration. Ib. 

3. (Declaration.) Where a party covenants to find the materials, 
and to do all the carpenter’s and joiner’s work, painting and 
glazing of a house according to a specified plan and specifica- 
tions, and to complete the work by a given day, in an action 
against a third person who has become surety for the perform- 
ance of the contract, the plaintiff must set forth in the declara- 
tion so much of the plan and specifications as is necessary to 
show in what particulars the builder has departed from or omit- 
ted to perform his contract, and allege such particulars as a 
breach of the contract. Cooney v. Winants, 19 Wend. 504. 

4. (Order accepted. Accord and satisfaction.) A plea that the 
plaintiff accepted an order of the defendant on a third person 
for a given sum in satisfaction of the promises, is no bar to an 
action for the original cause of indebtedness ; nor is a plea good 
as an accord and satisfaction, that the plaintiff agreed to accept 
the note of a third person, which on being tendered to him he 
refused to accept. Hawley v. Foote, 19 Wend. 516. 


(Non-joinder of secret partner.) ‘The non-joinder of a secret 


La | 


partner pleaded in abatement, verified by proof, is no bar to a 
recovery in an action by indorsees of a promissory note, unless 
knowledge of the partnership at the time of the transfer of the 
note be brought home to the plaintiffs. New York Dry Dock 
Co. v. Treadwell, 19 Wend. 525. 

PERJURY. (What.) To constitute perjury, the party must 
knowingly, and wilfully, swear falsely as to some matter material 
to the issue. Martin v. Miller, 4 Missouri, 47. 

2. (In denying.) If perjury was committed by the party in deny- 
ing any matter, it is not perjury, the less because on cross-ex- 
amination, or further examination, he confessed, or stated, the 
matter which he had before denied. Ib. 
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PRINCIPAL AND AGENT. (Warranty by latter.) 'The ven- 


dor of a negro slave, though he sell as the agent merely of the 
owner, and without any express warranty, is liable to the pur- 
chaser upon the implied warranty of soundness, where he has 
received notice of the unsoundness and the negro has been 
tendered back to him before he has paid over the purchase 
money to his principal; and in such a case, a count for money 
had and received will be sufficient. Parkerson y. Dinkins, 1 
Rice, 185. 


PRINCIPAL AND SURETY. (Co-sureties.) In the case of 


co-sureties, who pay the debt of their principal, the general rule 
is, that each must sue for the amount paid by himself; and if 
they were to join, their interest generally being several, they 
would fail. But, where the debt of the principal has been paid 
out of a joint fund, or by the joint credit of the sureties, then, 
the payment being a joint act and creating a joint interest, they 
may sustain an action against the principal, in their joint names. 
Stewart §- Cooper v. Vaughan, 1 Rice, 33. 

(Same.) Where co-sureties pay the debt of their principal, by 
their joint and several note, such payment is equivalent to a 


payment by a common fund or money belonging to both, and 


gives a joint right of action to both, against the principal, to re- 
cover over from him the amount so paid. Jb. 


REMAINDER. (In South Carolina.) In South Carolina, as 


we) 


well as in England, a feoffment, with livery of seisin by the 
tenant for life of the legal estate, will bar all contingent remain- 
ders ; and the rule is not modified by the circumstance, that the 
remainder man is an infant. Redfern v. Ex’ors of Middleton ; 
Same v. Hamilton; Kinloch v. Ex’ors of Middleton ; Same v. 
Hamilton ; Dehon v. Redfern, 1 Rice, 459. 

(Same.) A feoffment so made, together with a release of the 
right of entry and action by the person next entitled in remain- 
der or reversion: Held, to be such a title as a purchaser is 
bound at law to accept. Jb. 


REPLEVIN. (In Missouri.) Replevin will lie, although no 


trespass has been committed by the defendant in taking the 
VOL. XXIIl.—NO. XLIV. 30 
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property. Replevin will lie, though there was no actual taking 
by any one, from the plaintiff. Skinner y. Stouse, 4 Missouri, 93. 

2. (Pleading.) In justifying the taking of property by a sherifl 
under a writ of replevin, it must be averred that a bond for the 
return of the property was delivered with the writ to the officer. 
Morris y. Van Voast, 19 Wend. 283. 

SALE OF LANDS AND CHATTELS. (Deceit in.) Deceit 
committed by the vendor in the sale of property, like any other 
fraud, may have the effect to discharge the vendee entirely or 
partially, from the payment of the consideration money. (S. 
P. Adams v. Wylie, 1 N. & M’Cord, 78.) Johnson vy. Wide- 
man, 1 Rice, 325. 

2. (Same.) But damages arising from a deceit in the sale of pro- 
perty (e. g. a negro) cannot be set up by way of discount, 
in an action for the purchase money, so as to entitle the defend- 
ant to recover damages from the plaintiff. Jb. 

3. (Conditional.) A verbal condition made on the transfer by 
delivery, of a personal chattel, under a contract of sale, that the 
right of property shall remain in the vendor or person transfer- 
ring possession until the price agreed on be paid and not pass 
absolutely to the purchaser until then, is consistent with the rules 
of law, and will enable the vendor to maintain trover against an 
officer who sells the chattel, under process, as the property of 
the vendee in possession, at the suit of one who was a subsisting 
creditor of the vendee at the time of the transfer. (O’Neall 
and Butler, J., dissenting.) Bennett v. Sims, 1 Rice, 421. 

4. (Implied warranty.) In the sale of hemp put up in bales, there 
is no implied warranty that the interior shall correspond in 
quality with the exterior of the bales; and if there be fraud, 
the vendor is not responsible in damages, unless it be shown 
that he was privy to it. Salisbury vy. Stainer, 19 Wend. 159. 

5. (Same.) Where the purchaser opens and examines one of 
several bales, and is at liberty to open others, but omits to do 
so, and the quality of the hemp in the bales not examined does 
not correspond with that opened, he is not permitted to allege 
that the sale was a sale by sample, or to contend that he is 


entitled to recover damages as on an implied warranty. Ib. 
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SET-OFF. (Between distributees and administrators.) Action 


SHERIFFS. (Sureties.) 


by plaintiffs on joint note of defendants, given to them as ad- 
ministrators of A. Defendants pleaded in off-set their portions 
of the estate of A, which plaintiffs as such administrators had 
been ordered by the county court to pay each of them, as dis- 
tributees of said estate. Held, (Judge Tompkins dissenting) to 
be a good plea. Whaley § Blackwell vy. M. §& W. Cape, 4 
Missouri, 233. 

(Notes payable without defalcation.) The provision in the 
statute of Missouri concerning off-sets, does not apply to a 
note which expresses to be “ payable without defalcation.” 
Collins v. Waddle, 4 Missouri, 452. 

(Assignment.) Where an action is brought in the name of an 
assignor for the benefit of the assignee of a contract, (other 
than a negotiable promissory note or bill of exchange,) the de- 
fendant can set off only such demands as existed against the 
assignor, and in good faith belonged to the defendant, at the 
time of the assignment ; demands subsequently acquired cannot 
be set off, although the defendant become the holder of them 
without notice of the assignment. Mead y. Gillett, 19 Wend. 
397. 

The sureties of a sheriff are not re- 
sponsible for money collected by him on an execution which 
came into his hands as a deputy of a former sheriff, although 
the money was in fact received subsequent to the time of their 
becoming sureties. The People v. McHenry, 19 Wend. 482. 


SHERIFF'S SALES. (Excuse for not selling.) A sheriff ad- 


SLANDER. 


vertises real and personal property to be sold under execution, 
during the session of the next circuit court for his county. The 
court, in consequence of excitement in the county, adjourned at 
an unusually early hour of the first day of its session. Held, 
a sufficient and legal excuse for the sheriff in not selling at 
that term. Mitchell vy. Gregg, 4 Missouri, 37. 

To say of a woman, she has gone down the river 
with two whores to a goosehorn, and is now there with them, is 
not actionable without a colloquium as to the kind of house or 

30* 
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place alluded to, and to which they had gone. Quere : are they 
actionable with the colloquium? Dyer y. Morris, 4 Missouri, 
214. 

2. (Charging an impossible offence.) Where a slanderous charge 


is made which the unlearned would understand as imputing a 


crime, the action of slander lies, although in the nature of 


things such crime could not have been committed ; unless it 


be shown that the charge was made only in the hearing of 


those who knew that the crime could not be committed. Ken- 
nedy v. Gifford, 19 Wend. 296. 

2. (Defendant's conversation after suit.) 'The quo animo, the 
words charged were spoken, may be shown by evidence of con- 
versations of the defendant relating to the original defamation, 
had subsequent to the commencement of the suit. Id. 


3. (Reports.) Reports or public reputation of the truth of the 


a 


slander, or of kindred charges, are inadmissible in evidence. Jb. 
STATUTE OF FRAUDS. (Improvements on public lands.) 
An improvement on the lands of the United States may be sold 
without writing, and is not affected by the statute of frauds. 
Clark v. Shulter, 4 Missouri, 235. 
STAY LAW. The act of the legislature of Missouri directing a 


stay of execution on judgments obtained before justices of the 


yeace is unconstitutional, both as it regards the constitution of 
} ’ g 


Missouri and the United States. Bumgardner y. Circuit Court 
of Howard county, 4 Missouri, 50. 

STREETS. (Opinions.) 'The opinions of witnesses as to the 
value of property, taken for public improvement, are admissible 


in evidence; but such testimony is of the lightest kind and is 


received and acted upon with great caution. In the matter of 


Pearl Street in the city of New York, 19 Wend. 651. 

2. (Magna Charta.) The true reading of the clause in magna 
charta that “‘ no freeman shall be disseized of his freehold, &c., 
but by the law of the land,” is, that no freeman shall be dis- 


seized, &c., except by due process of law. In the matter of 


John and Cherry Streets, 19 Wend. 659. 
TRESPASS QUARE CLAUSUM FREGIT.  (Possessory 


title.) Ifa person having a possessory title to land enters by 





~~ 





l 
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force, and turns out a person who has a naked possession only, 
the latter cannot maintain trespass against the person so entering 
under color of title ; and if a person having a legal right of 
entry on land enters by force, though he may be indicted for a 
breach of the peace, yet he is not liable to a private action of 
trespass for damages, at the suit of the person who has no right 
and is turned out of possession. Muldrow and another ads. 
Jones, 1 Rice, 64. 

(Same.) The action of trespass quare clausum fregit is the 
appropriate action for a violation of the plaintiff ’s possession of 
lands. If he be in the actual occupancy, he can maintain the 
action without title. If his possession be constructive only, and 
not actual, he cannot maintain it without proof of title. John- 
son v. M’ Ilwain, 1 Rice, 368. 

. (Entry and ouster.) ‘Trespass lies for an entry upon land and 
an ouster of the plaintiff, but damages can be recovered only 
for the simple entry and ouster, and not for the continuance of 
the trespass. Damages for the continuance are not recoverable 
until after the plaintiff has regained possession by re-entry. 
Holmes vy. Seely, 19 Wend. 507. 

. (Owner not in possession.) Trespass quare clausum fregit 
cannot be maintained by the owner of land against a third 
person, for passing and re-passing over the land whilst the 
premises are in the actual occupation of atenant. Jb. 

‘RIAL AND ITS INCIDENTS. (Default of one of several 
defendants.) Where there are three defendants, one of whom 
suffers a default, and the others plead to issue, and on the trial 
prove payment of the plaintiff's demand, the jury have no right 
to assess the damages against the other defendant. McClure v. 


Hall, 19 Wend. 25. 


TROVER. (Change of property by.) Independently of the act 


» 
we 


of 1827, in relation to the action of trover, the doctrine in South 
Carolina is well settled, “* that a verdict for the plaintiff, in trover, 
changes the property and transfers the right to the defendant, 
and makes it liable to be taken in execution for his debts.” 
Rogers & Thompson vy. Moore, 1 Rice, 60. 


(Same.) The leading case on this subject in South Carolina 








W 


* 
we 
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is that of Norrel v. Corley, decided by the late court of appeals 
in December, 1828, (not reported,) in which the opinion of the 
court was delivered by the late Mr. Justice Nott. That was a 
case in chancery, where a bill was filed by the plaintiff in 
trover, who had recovered at law, to make the property which 
was the subject of the action liable to the plaintiff’s recovery, 
in preference to other creditors. The court said, “* by bringing 
an action of trover, the plaintiff trusts to the personal credit of 
the defendant, in the same manner as by taking a note or bond 
in payment of property sold: the property is changed, even 
though the money should never be recovered.” Jb. 

(Lien.) A party having alien upon goods may transfer the 
possession subject to the lien to a third person, who may law- 
fully hold the property until the lien be paid ; but if the trans- 
feree sell the goods, the owner is remitted to his original rights, 
freed from the lien, and may bring trover against him. The 
owner cannot, however, bring trespass, as the transferee came 
lawfully into possession by the delivery of the bailee. Nash v. 


Mosher, 19 Wend. 481. 


TARRANTY. (Title—Soundness.) B. sold to S. a negro, and 


executed a bill of sale, in substance as follows: ** For and in 
consideration of, &c., paid, &c., | have sold to S. a negro slave, 
sound in body and mind, and slave for life. I bind myself to 
warrant the title of said negro from all and every person. Held, 
to be a warranty as to title only, and a mere representation as 
to soundness. M’Girk, Judge, dissenting. Soper v. Brecken- 
ridge, 4 Missouri, 14. 

(Negligence.) If a slave warranted sound be only slightly 
diseased, and come to its death by negligence or cruel treatment 
of the purchaser, the seller is not liable for the full value or 
price—but only to the extent of injury occasioned by the dis- 
ease. Jb. 

(Construction of.) Ina bill of sale of a slave, the seller war- 
ranted the slave “‘ from all vices and diseases prescribed by 


law.” Held, that the words “ prescribed by law” 


ought to be 
rejected, and that it is a contract against all vices and diseases, 


Sloan y. Gibson, 4 Missouri, 32. 
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(Same.) The warranty is against diseases existing at the time 
of making it. Jb. 

AY. (Right of way.) Where the owner of land sells and 
conveys a portion thereof which cannot be approached from a 
public highway, but over the remaining lands of the grantor, the 
grantee is entitled to a right of way over such remaining lands. 
The grantor, it seems, in such case, has the right to designate 
the track of the way, having a due regard to the rights of both 
parties ; if he decline to exercise such right, the grantee may 
select for himself and will be supported in his selection unless 
chargeable with palpable abuse. The grantee is bound to keep 
the way in repair, and is not permitted to go extra viam as a 
traveller upon a public highway is allowed to do when the way is 
impassable, except, it seems, when the private way is temporarily 
or accidentally obstructed. Holmes vy. Seely, 19 Wend. 507. 


WILLS. (Witness to, competency of.) A legatee or devisee, 


** 
~~ 


who is also heir at law, is a competent witness to prove a fact 





to establish the will, under which he takes the legacy, when the 
establishment of the will is clearly against the interest he would 
have as heir. Graham v. O’ Fallon, executor, 4 Missouri, 338. 
(Same.) Whether a witness, who is both devisee and heir at 
law, is competent to establish a will, depends on the question, 
whether he will take more or less by the will than by the in- 
testacy. Graham and others vy. O'Fallon, ex’r of Mullanphy, 
4 Missouri, 338. 

(Same.) Hence, where the real estate is proved to be worth 
about $2,250,000, and the share of witness, in case of intes- 
tacy, about $285,000, whilst under the will he gets only $50,000, 
and a remote contingent interest in an undivided share of the 
balance, which in no event would equal his share in case of in- 


testacy, the interest of the witness is clearly against the estab- 


lishment of the will, and he is a competent witness. J. 

(Attorney, confidential communication.) An attorney who draws 
up a will, is present at the time of its execution—sees the will, 
after the death of the testator, in the possession of testator’s 


family—reads it and recollects its principal provisions—is a 
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competent witness to prove those facts, and his evidence is not 
subject to the objection, that it discloses confidential communi- 
cations of a client. Jb. 


IIIl.—MISCELLANEOUS CASES, 
In the High Court of Admiralty :—July 2, 1839. 


THE DE COCK. 
Collision :—where both vessels are in fault. 

The Parmelia, a British vessel, was proceeding up the channel, 
east and by north, and the De Cock, a foreign vessel, was coming 
down channel, her course being north-west. The wind was 
nearly south-west; therefore, the Parmelia, which was sailing on 
the starboard tack, had the wind free. The night was dark and 
hazy, and although a good look-out was kept on board both vessels, 
a collision took place. ‘The question was, which party, if either, 
was to blame. It appeared that, as soon as the Parmelia descried 
the De Cock, she hailed her, and desired her to put her helm to 
starboard, but did nothing herself ; the De Cock (according to the 
statement of her master), when hailed, instead of putting her helm 
to starboard, as asked to do, put it to port. 

Dr. Lusnineton put the following questions to the two elder 
brethren of the Trinity House, by whom the court was assisted :— 

First: ‘* Whether, under the circumstances of the case, the 
Parmelia, sailing up channel, with the wind free, ought not, imme- 


> An- 


diately on perceiving the De Cock, to have given way?’ 
swer: ‘* She ought to have altered her course.” 

Secondly : ‘* Then, suppose it was so, ought the De Cock, see- 
ing this state of things, to have attempted to luff up, or have kept 


e] 


her course, or have put her helm to port as she did?” Answer : 
** It was wrong to put her helm to port.” 

The court held, upon these answers, that both vessels were to 
blame, and directed the amount of the damage done by the De 
Cock to be brought in and divided, and each party to pay their 


own expenses, 
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LEGISLATION. 


Vermont. ‘The legislature of Vermont, at the October session 
thereof for the year 1838, passed thirty-five general statutes, of 
which the following are some of the principal provisions. 

Trustee Process. Persons, summoned as trustees in suits be- 
fore justices of the peace, may have a trial of the question of their 
liability, before the return day of the process, upon shewing good 
cause therefor, and giving reasonable (being at least twenty-four 
hours) notice to the plaintiff. Chap. 5. 

Imprisonment for debt is abolished in all cases of mesne process 
or execution issued on a judgment founded on any contract, express 
or implied, made or entered into, after the first day of January, 
1839. Chap. 12. 

Wearing apparel, belonging to the estate of a deceased intes- 
tate, shall descend to his widow, to be disposed of at her pleasure, 
and shall not be taken into the appraisal of the estate, or consider- 
ed as assets. Chap. 18. 

Machinery, sale of. 1. When any machinery, used in any 
factory, shop, or mill, shall be sold or mortgaged, the purchaser 
or mortgagee may cause the bill of sale or mortgage deed con- 
veying such machinery, to be recorded in the town clerk’s office 
of the town in which such factory, shop, or mill, shall be situated. 

2. Such record shall have the same effect, as if the purchaser 
or mortgagee had taken possession of such machinery, at the 
time of making the record. 

3. The bill of sale shall be sealed and witnessed by two 
witnesses, and acknowledged before a justice of the peace, like 


conveyances of real estate. Chap. 27. 
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New-Hampsuire. Among the statutes of a public character, 
passed by the legislature of this state, at the last June session 
thereof, we find the following: 

Views in the trial of actions. In all actions involving questions 
of right, as to real estate, the court of common pleas is authorized, 
on the motion of either party, to grant and order a view of the 
premises by the jury, upon such terms as the court may think 
equitable. Chap. 434. 

Students at literary institutions. Chap. 447 provides, that, 
in all cases where individuals shall leave their home or place 
where they reside to attend an academy, college or other literary 
institution in any town or place in this state for the purpose of 
obtaining an education, that absence for such purpose shall not 
constitute a change of the place of residence of such individuals 
so as to cause them to be liable to be taxed, or do military duty, 
or to be entitled to vote in the town or place where such academy, 
college or literary institution is situated, but all such persons shall 
be subject to such liabilities, and entitled to such privileges in the 
town or place where they resided previous to such temporary 
absence for the purpose of obtaining an education, or in such 
other town or place to which they may have changed their resi- 
dence during said time; provided, that this act shall not extend 
to or effect those individuals who shall have previously had their 
residence in the town or place where such academy, college or 
literary institution is situated, or who shall have during the time of 
obtaining such education removed to said town or place to take up 
their permanent residence therein. 

Divorces. Chap. 457, entitled ‘* an act in addition to an act to 
prevent incestuous marriages and to regulate divorces, “ provides 
that divorces from the bonds of matrimony shall be decreed in case 
the parties are within the degrees of consanguinity specified by 
the first section of the act to which this is in addition; or either 
of them had a former husband or wife alive at the time of solem- 
nizing such second marriage, knowing them to be alive; or for 


impotency, for adultery in either of the parties, or where either of 
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the parties shall be absent for the space of three years together, 
and shall not be heard of, or for the cause of extreme cruelty in 
either of the parties, or when the husband shall willingly absent 
himself from the wife for the space of three years together, with- 
out making suitable provision for her support and maintenance ; 
or where either of the parties shall unnecessarily, without sufficient 
cause, and against the consent of the other, leave the other, or has 
heretofore left the other, and shall, unnecessarily and without 
sufficient cause refuse, or has heretofore refused to cohabit with 
the other for the space of three years together, it shall be deemed 
and taken to be a sufficient cause of divorce, provided such cause 
shall continue to exist at the time, when the petition for a divorce 
shall be filed. 


Mississippi. The legislature of this state, at an adjourned session 
held in January and Febuary last, passed one hundred and eighty- 
two acts and resolutions. 

Tippling houses and drunkenness. ‘ 'To suppress tippling houses, 
and to discourage and prevent the odious vice of drunkenness,” it 
is enacted, among other things, that it shall not be lawful for any 
person to sell or retail any vinous or spirituous liquors in less 
quantities than one gallon, nor suffer the same or any part thereof, 
to be drank or used in or about his or her house. Chap. 20. 

Reporter of decisions. ‘The reporter of the decisions of the 
high court of errors and appeals is required to deposite in the 
office of the secretary of state, for the use of the state, four hun- 
dred copies of each volume of his reports, for which he is to be 
paid at the rate of eight dollars a page for as many pages as are 
contained in each volume of one copy. Chap. 3l. 

Imprisonment for debt is abolished in all cases, except in pro- 
ceedings for contempts, actions on judgments on fines or penalties 
for crimes, misdemeanors, or offences, prosecuted in the name of 
the state, or on promises to marry, actions of slander, for money 
collected by any public officer or attorney at law, or for any mis- 
demeanor or neglect in office or professional employment. Chap. 
45, § 1. 
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The other sections of this act provide for the arrest of the body 
of the debtor, where the debt is one hundred dollars or upwards, 
and where the debtor is about to remove his property out of the 
jurisdiction, with intent to defraud his creditors, or to convert it 
into money to place it beyond their reach, or conceals property or 
rights of action, or has assigned his property to defraud creditors, 
or, lastly, fraudulently contracted the debt for which the suit is 
brought. 

Public defaulters. The intentional, wilful, and fraudulent mak- 
ing of any false entry required to be made by law,—or conversion 
in any way whatever,—or use by way of investment in any kind 
of property or merchandize,—or the loaning with or without in- 
terest,—by the state treasurer, auditor of public accounts, asses- 
sors, collectors of taxes, or any other state or county officer, whose 
duty it is to receive, transfer or disburse any public moneys, secu- 
rities, stocks or other public property,—of any portion of such 
money, securities, stocks, or other property so entrusted to such 
officer,—is declared to be an embezzlement of the same, and pun- 
ishable by imprisonment in the penitentiary for not less than one 
year or more than five years, and a fine equal to the amount em- 
bezzled. Chap. 52. 

Chancery. An amendment to the constitution, authorizing the 
establishment of a court of chancery, with full jurisdiction in all 
matters of equity, the chancellor to be not less than thirty years 
old, and elected by the qualified electors of the whole state, is 
proposed by chap. 60. This amendment is to be submitted to 
the people, and if sanctioned by a majority of the electors, voting 
thereon, will become a part of the constitution. 

Crimes and punishments. The whole penal code, including 
proceedings in criminal cases, and prison discipline, is consolidated 


and arranged in one statute. Chap. 66. 


Missourt. The tenth general assembly of this state, at its first 
session, held in November, 1838, passed a great number of public 
and private acts and resolutions, which are arranged alphabetically 


in separate divisions. 
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Boats and vessels. A lien on boats and vessels used in navi- 
gating the waters of the state of Missouri, is established in the 
following cases : 

1. For all wages due to the hands or persons employed on board 
of the same, on account of work done, or services rendered on 
board of such boat or vessel. 

2. For all debts contracted by the master, owner, agent, or 
consignee of such boat or vessel, on account of stores and supplies 
furnished for the use thereof. 

3. For all materials furnished, and labor done by mechanics, 
tradesmen and others, in the building, repairing, fitting out, fur- 
nishing and equipping such boat or vessel. 

1. For all sums due for the wharfage or anchorage of such 
boat or vessel; for all demands or damage, accruing from the 
non-performance or mal-performance of any contract of affreight- 
ment, or of any contract concerning the transportation of persons 
or property, entered into by the master, owner, agent, or con- 
signee of such boat or vessel, and for all injuries done to person 
or property by such boat or vessel. 


Jury trials. Hereafter it shall not be lawful for any court or 


judge, in any case of jury trial, tosum up or comment on the evi- 


dence, or give to the jury any charge or instruction on any ques- 
tion of law or fact, except it be in writing and filed in the cause ; 
unless both parties consent that it be done orally ; provided, that 
in no criminal case, shall the instructions be oral. 

General laws. The secretary of state is authorized and re- 
quired to publish five hundred copies of the following described 
laws : 

1. All the laws enacted by the governor and judges of the ter- 
ritory of Indiana, relative to the district of Louisiana ; 

2. All the laws enacted by the governor and judges of the ter- 
ritory of Louisiana ; 

3. All the laws enacted by the general assembly of the territory 
of Missouri, and by the general assembly of the state of Missouri, 
up to the year eighteen hundred and twenty-five; and 


4. All the lews enacted by the general assembly of the state of 








470 Levislation. [Jan. 


Missouri passed between 1825 and 1835, and not published in the 
digests of those years. 

Schools. ‘The organization, support, and government of the 
common schools, is provided for by an act, containing six articles, 
the titles of which are as follow: 1. Of common shool funds 
and the care and management thereof: 2. Of county and town- 
ship school funds, and the powers and duties of county officers : 
3. Of the organization of school townships, and of the choice, 
powers, and duties of their officers: 4. Of the organization and 
government of school districts: 5. Of school corporations in 
towns and villages: and 6. Miscellaneous provisions. 

We shall not have a better opportunity than the present, to ex- 
press our decided approbation of the style of the statutory legisla- 
tion of Missouri. It is superior, in the points of precision, neatness, 
and perspicuity, to the legislation of most of the other states in the 
union. ‘The manner, in which the laws are published, is equally 
commendable. 


Onto. The thirty-seventh general assembly of Ohio, at its first 
session commencing Dec. 3, 1838, passed a great number of 
general and private laws and resolutions. 

Fugitives from labor or service from other states. The 
mode of proceeding in the cases provided for by the federal con- 
stitution is regulated by an act passed Feb. 26, 1839. 

Among other provisions, the statute declares it to be the duty of 
all officers proceeding under the same to recognise, without proof, 
the existence of slavery or involuntary servitude in the several 
states of the union, in which the same may exist or be recognised 
by law. 

Leasehold estates. Permanent leasehold estates, renewable 
for ever, are made subject to the same law of descent and distri- 
bution as estates in fee are or may be subject to. 

Divorce. Imprisonment in the penetentiary of the state, or of 
any other state, or of the United States, for any crime, punishable 
by the laws of Ohio, is made good cause of divorce. 


Imprisonment for debt. The following causes, in addition to 
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those provided by the existing law, authorize the imprisonment of 
a debtor, namely: 1. Where he is about to remove his body out 
of the jurisdiction of the court: 2, where he has converted his 
property into money for the purpose of placing it beyond the 
reach of his creditors: and 3, where he is not a citizen or resi- 
dent of the state. 

Embezzlement. This offence, committed by the clerk or ser- 
vant of any private person or co-partnership, or by any officer, 
agent, clerk or servant of any incorporated company, is made 
punishable, in the same manner, as a larceny of property of the 
same value. 
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CRITICAL NOTICES. 


1.—A Law Dictionary adapted to the Constitution and Laws of 
the United States of America, and of the several states of the 
American Union ; with references to the Civil and other Systems 
of Foreign Law. By Joun Bouvier. In two volumes. Phila- 
delphia: T. & J. W. Johnson, 1839. 


We cannot make this work known to our readers in any better 
manner than by republishing the author’s preface. 

** To the difficulties which the author experienced on his admis- 
sion to the bar, the present publication is to be attributed. His 
endeavors to get forward in his profession were constantly ob- 
structed, and his efforts for a long time frustrated, for want of that 
knowledge which his elder brethren of the bar seemed to possess. 
To find among the reports and the various treatises on the law the 
object of his inquiry, was a difficult task ; he was in a labyrinth 
without a guide, and much of the time which was spent in finding 
his way out, might, with the friendly assistance of one who was 
acquainted with the construction of the edifice, have been saved, 
and more profitably employed. He applied to law dictionaries 
and digests within his reach, in the hope of being directed to the 
source whence they derived their learning, but he was too often 
disappointed ; they seldom pointed out the authorities where the 
object of his inquiry might be found. It is true, such works con- 
tain a great mass of information, but from the manner in which 
they have been compiled, they sometimes embarrassed him more 
than if he had not consulted them. They were written for another 


country possessing laws different from our own, and it became a 
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question how far they were or were not applicable here. Besides, 
most of the matter in the English law dictionaries will be found 
to have been written while the feudal law was in its full vigor, and 
not fitted to the present times, or calculated for present use, even 
in England. And there is a great portion, which, though useful to 
an English lawyer, is almost useless to the American student. 
What, for example, have we to do with those laws of Great Britain 
which relate to the person of their king, their nobility, their clergy, 
their navy, their army ; with their game laws; their local statutes, 
such as regulate their banks, their canals, their exchequer, their 
marriages, their births, their burials, their beer and ale houses, 
and a variety of similar subjects ? 

‘*’The most modern law dictionaries are compilations from the 
more ancient, with some modifications and alterations ; and, in 
many instances, they are servile copies, without the slightest alter- 
ation. In the mean time the law has undergone a great chang 


=—ve 
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Formerly the principal object of the law seemed to be to regulate 
real property, in all its various artificial modifications, while little 
or no attention was bestowed upon the rules which govern personal 
property and rights. ‘The mercantile law has since arisen, like a 
bright pyramid, amid the gloom of the feudal law, and is now far 
more important in practice, than that which refers to real estate. 
The law of real property, too, has changed, particularly in this 
country. 

“The English law dictionaries would be very unsatisfactory 
guides, even in pointing out where the laws relating to the acqui- 
sition and transfer of real estate, or the laws of descent in the 


United States, are to be found. And the student who seeks to find 





in the dictionaries of Cowell, Manley, Jacobs, ‘Tomlins, Cunning- 
ham, Burn, Montefiore, Pott, Whishaw, Willams, the Termes de 
la Ley, or any similar compilation, any satisfactory account in 
relation to international law, to trade and commerce, to maritime 
law, to medical jurisprudence, or to natural law, will probably not 
be fully gratified. He cannot, of course, expect to find in them 
any thing in relation to our government, our constitutions, or our 
political or civil institutions. 
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** It occurred to the author that a law dictionary, written entirely 
anew, and calculated to remedy these defects, would be useful to 
the profession. Probably overrating his strength, he resolved to 
undertake the task, and if he should not fully succeed, he will 
have the consolation to know, that his effort may induce some 
more gifted individual, and better qualified by his learning, to 
undertake such a task, and to render the American bar an im- 
portant service. Upon an examination of the constitution and 
laws of the United States, and of the several states of the Amer- 
ican union, he perceived many technical expressions and much 
valuable information which he would be able to incorporate in his 
work. Many of these laws, although local in their nature, will 
be found useful to every lawyer, particularly those engaged in 
mercantile practice. As instances of such laws, the reader is re- 
ferred to the articles, Acknowledgment, Descent, Divorce, Letters 
of Administration, and Limitation. It is within the plan of this 
work, to explain such technical expressions as relate to the legis- 
lative, executive, or judicial departments of the government ; the 
rolitical and the civil rights and duties of the citizens ; the rights 
and duties of persons, particularly such as are peculiar to our 
institutions, as, the rights of descent and administration ; of the 
mode of acquiring and transferring property ; to the criminal 
law, and its administration. It has also been an object with the 
author, to embody in his work such decisions of the courts as 
appeared to him to be important, either because they differed 
from former judgments, or because they related to some point 
which was before either obscure or unsettled. He does not 
profess to have examined or even referred to all the Amer- 
ican cases; it is a part of the plan, however, to refer to au- 
thorities generally, which will lead the student to nearly all the 
cases. 

‘The author was induced to believe, that an occasional com- 
parison of the civil, canon, and other systems of foreign law, would 
be useful to the profession, and illustrate many articles, which, 
without such aid, would not appear very clear ; and also to intro- 
duce many terms from foreign laws, which may supply a defi- 
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ciency in our own. The articles Condonation, Extradiction and 
Novation, are of this sort. He was induced to adopt this course, 
because the civil law has been considered, perhaps not without 
justice, the best system of written reason, and as all laws are or 
ought to be founded in reason, it seemed peculiarly proper to have 
recourse to this fountain of wisdom : but another motive influenced 
this decision ; one of the states of the union derives most of its 
civil regulations from the civil law ; and there seemed a peculiar 
propriety, therefore, in introducing it into an American law dic- 
tionary. He also had the example of a Story, a Kent, Mr. Angell, 
and others, who have ornamented their works from the same 
source. And he here takes the opportunity to acknowledge the 
benefits which he has derived from the learned labors of these 
gentlemen, and of those of judge Sergeant, judge Swift, judge 
Gould, Mr. Rawle, and other writers on American law and juris- 
prudence. 

‘** In the execution of his plan, the author has, in the first place, 
defined and explained the various words and phrases, by giving 
their most enlarged meaning, and then all the shades of significa- 
tion of which they are susceptible ; secondly, he has divided the 
subject in the manner which to him appeared the most natural, 
and laid down such principles and rules as belong to it; in these 
cases he has generally been careful to give an illustration, by citing 
a case whenever the subject seemed to require it, and referring to 
others supporting the same point; thirdly, whenever the article 
admitted of it, he has compared it with the laws of other coun- 
tries within his reach, and pointed out their concord or disagree- 
ment; and, fourthly, he has referred to the authorities, the abridg- 
ments, digests, and the ancient and modern treatises, where the 
subject is to be found, in order to facilitate the researches of the 
student. He desires not to be understood as professing to cite 
cases always exactly in point; on the contrary, in many instances 
the authorities will probably be found to be but distantly connected 
with the subject under examination, but still connected with it, and 
they have been added in order to lead the student to matter of 
which he may possibly be in pursuit. 
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** At the suggestion of a judicious friend, in order to make this 
work as complete as possible, and useful to the inquiring practi- 
tioner, as well as to the student, an appendix has been added, con- 
taining Kelham’s Norman Law Dictionary. 

**’T'o those who are aware of the difficulties of the task, the au- 
thor deems it unnecessary to make any apology for the imperfec- 
tions which may be found in the work. His object has been to be 
useful; if that has been accomplished in any degree, he will be 
amply rewarded for his labor; and he relies upon the generous 
liberality of the members of the profession to overlook the errors 
which may have been committed in his endeavors to serve them.” 

Our readers will perceive, from the foregoing remarks of the 
author, that he entertains a just notion of the importance of an 
American Law Dictionary, and of the difficulty of compiling such 
a work. We think, too, that his plan is a good one; but, with 
what fidelity and success he has executed it, we have not exam- 
ined the work with sufficient accuracy and attention to determine. 
Several of the titles, which we have looked at, are well done; 
some, we should think, but imperfectly ; others, again, which are 
new in works of this kind, are properly selected and cannot fail 
to be useful. ‘To the latter class belong the articles on Abbrevi- 
ations, in which the abbreviated titles of a great number of law 
books are explained, and on Construction, in which references 
are given to reported cases and other sources of information, for 
the explanation of many phrases and expressions occurring in 
deeds, wills, and other instruments. Our author has done so 
much, in this novel undertaking, and has done his work so well, 
that we feel little inclination to criticise his labors, and none at all 
to treat them with severity: still, we will venture two suggestions 
for his consideration, when he comes to publish a second edition, 
which we have no doubt will soon be called for. In the first 
place, the mechanical part, so to speak, of his style, might be im- 
proved in point of neatness. ‘Take, for example, the following 


instances : 


* Boop, kindred, a red fluid in man and many other animals, distribu- 
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ting the nutritive principles to every texture, and the source of every 
secretion. It is taken in law figuratively for s/ock or family.” 

** Bopy Potiric, government, corporations, when applied to the govern- 
ment, this phrase signifies the state, when it is passive; soverergn, when 
it is active ; power, when compared to its equal.” 

We have not given the whole of these titles; but we have 
extracted enough to show our meaning. It strikes us that the 
language might be much improved. In the second place, our 
author has not in all instances had recourse to the best and latest 
works; thus, under the head of insanity, instead of giving the 
definitions of Dr. Ray, in his late excellent work on the Medical 
Jurisprudence of Insanity (which, by the way, he does not refer 
to at all), he tells us, that “ insanity is a continued impetuosity of 
thought, which ¢otal/y unfits a man for judging and acting with 
the composure requisite for the maintenance of the social relations 
of life;” adding, that ‘* the subject is not perhaps susceptible of 
any satisfactory definition, which shall, with precision, include all 
cases of insanity, and exclude all others.” We noticed other 
examples of the same kind, in the author’s explanation of terms of 


the Roman law. 


2.—Commentaries onthe Law of Agency,as a Branch of Commercial 
and Varitime Jurisprud nce, with occasional illustrations from 
the Civil and Foreign Law. By Joseru Story, LL. D., Dane 


Professor of Law in Harvard University. Boston: Charles C. 


Little and James Brown, 1839. 


The subject of agency is one of the most important branches of 
mercantile law, and is growing more and more so, as the various 
parts of the commercial world are brought into a more and more 
close union by the help of rail-car and steam-ship. As it is one of 
the most important branches of mercantile law, so it is one of the 
most artificial and elaborate, abounding in nice distinctions and in 
verbal refinements, and swarming with cases which no amount of 
ingenuity can reconcile. In no branch of the law, has a stronger 
effort been made to bend inflexible principles to the exigencies of 


the particular case in hand. A rule has been one day tightened 
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to punish a dishonest agent, and another day relaxed, to save 
harmless one who has been unlucky and well meaning. In one 
case, the court struggles in favor of a creditor who has given credit 
to some committee or board of management, and in another extends 
its protecting shield over the representative functionary himself. 
The whole subject of the liabilities of agents, with its shadowy 
distinctions between misfeasance and non-feasance, the * causa 


5 


causans” and the “ causa sine qua non,” is “ perplexed in the ex- 
treme,” and before we can shape a fair course, we must make 
jettison of some adjudged cases. 

The profession has been in want of a treatise upon this subject, 
commensurate with its claims and embracing the recent decisions. 
Paley’s work was a meagre and superficial performance, and in 
the recent editions, so overloaded with annotations to supply de- 
ficiencies in the text and to bring down the law to a later period, 
as to be an uncomfortable book to consult or study. Mr. Liver- 
more’s treatise is a work of more vigor and learning, but has been 
too long published to serve as a book of reference at the present 
time. Mr. Chancellor Kent’s chapter on agency is an admirable 
summary, but, of course, is not and does not profess to be any 
thing more thana summary. Mr. Justice Story, in his valuable 
treatise has supplied every deficiency and left nothing to be desired 
by the practitioner or student. We know not by what process it 
is, that in the midst of his various judicial and professional labors, 
he finds time to write so many elaborate and learned works, the 


composition of which alone would seem to be enough for one 


person. Lockhart, in his life of Scott, says that at one period of 


his life, a stranger in Edinburgh would have supposed that there 
were two persons in that city named Walter Scott, one the inde- 
fatigable author, and the other, some worthy and popular citizen, 
who had a great turn for presiding at public dinners, being chair- 
man of public meetings and president of societies, &c. In like 
manner, we are sometimes inclined to think that there must be 
two persons with the name of Story, one, the judge of the first 
circuit, and the other, the Dane professor of law in Harvard Uni- 


versity ; one delivering opinions and the other writing books, so 
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difficult do we find it to realize that it is one and the same in- 
dividual who performs all these various and manifold labors. 

The first four chapters are devoted to a consideration of the 
definition of agency, of the persons who are capable of sustaining 
the relation of principals and agents, the distinction between 
general and special agents, the different kinds of agents including 
auctioneers, brokers, factors, ships’ husbands and masters of ships, 
and a consideration of the cases where there are two or more 
principals and two or more agents. The fifth chapter treats of 
the appointment of agents; the sixth, of the extent of their au- 
thority, and the seventh, of their duties and obligations. These 
two last are highly valuable chapters, overflowing with learning 


° 5 
and marked throughout by the application of a searching and 
accurate legal discrimination to the nice distinctions of this branch 
of the subject. In the eighth and ninth chapters are discussed the 
liabilities of agents to their principals and their defences against 
them. The tenth, eleventh and twelfth chapters are occupied 
with a full and thorough examination of the liabilities of agents, 
public and private, to third persons, on contracts and for torts. 
The thirteenth and fourteenth chapters investigate the rights of 
agents in regard to their principals and their right of lien, which 
is very fully discussed. The subject of the fifteenth. chapter is 
the rights of agents in regard to third person. The sixteenth and 
seventeeth chapters are given to a discussion of the reciprocal 
rights of principals and third persons, and the eighteenth, the con- 
cluding chapter, to the dissolution of agency. The whole work 
is marked with that ample and redundant learning and vigorous 
good sense, which have given his previous legal writings so high 
an authority both in England and America. He has every where 
illustrated the doctrines of the common law by copious extracts 
from distinguished writers on Roman and continental law, and 
shewn us how inevitably the exigences of commerce, and the 
sense which intelligent merchants have of their own true interests, 
lead to the same principles in commercial law in England, Scotland, 
France,and America. The following is the paragraph with which 
the work concludes 
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“Here these commentaries upon the law of agency are brought to 
their natural close. Upon reviewing the whole subject, it cannot escape 
the observation of the diligent reader, how many of the general princi- 
ples, which regulate it, are common to the Roman law, to the law of 
continental Europe and Scotland, and to the commercial jurisprudence 
of England. To the latter, however, we are indebted, not only for the 
fullest and most comprehensive exposition of these principles, but for 
the most varied and admirable adaptations of them to the daily business 
of human life. It is, indeed, to be numbered among the proudest 
achievements of England, that, while the peculiar doctrines of her own 
common law have been cultivated and illustrated by her lawyers, and 
administered by her judges, with a sagacity and learning and ability 
rarely equalled and never excelled, Westminster hall has promulgated 
the more enlarged and liberal principles of her commercial jurisprudence 
with a practical wisdom and enlightened policy, which have command- 
ed the respect of the world, and silently obtained for it an authority and 
influence, more enviable and more extensive, even than those acquired 
by her arts or her arms,” 


3.—An Argument in favor of the Constitutionality of the General 
Banking Law of this State, delivered before the Supreme Court, 
at the July Term, 1839. By Samvuet A. Foor, of the city of 
New York, counsellor at law. Geneva: Ira Merrell, Printer, 
Seneca Street, 1839. 


This argument was delivered in the case of Anson Thomas, 
president of the bank of Central New York, against Samuel D. 
Dakin, which was an action of assumpsit on three drafts for five 
thousand dollars, drawn by the defendant and indorsed to the 
plaintiff. The drafts being dishonored were protested for nonpay- 
ment, and this suit was instituted by the president of the bank to 
enforce their collection. The defendant demurred to the de- 
claration. The question raised on the pleadings was, whether 
‘‘an act to authorize the business of banking,” passed by the 
legislature of New York, April 18, 1838, and usually called the 
‘“‘ general banking law,” and under which the association of which 
the plaintiff was president was organized, was constitutional. 

The case was argued at Utica, before the supreme court, on 
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the 22d, 23d, and 24th days of July, 1839, by Ward Hunt, Esq. 
for the defendant, and by Messrs C. P. Kirkland, and Samuel A. 
Foot, for the plaintiff. ‘The pamphlet before us contains the 
argument of the last named gentleman, written out at length by 
himself. The following propositions were maintained by Mr. 


Foot, in his argument. 


“ First. The associations authorized by the statute and organized 
under it are not corporations ; and, consequently, the clause in the con- 
stitution of New York, which restricts the power of the legislature in 
creating bodies corporate, does not apply to it. 

* Second. But admitting that the associations are corporations, still 
this statute is constitutional ; because, the restrictive clause of the con- 
stitution does not prohibit the legislature from passing a law, authorizing 
an indefinite and unlimited number of corporations; or, in other words, 
does not apply to a general act of incorporation; and, consequently, the 
legislature may now provide, by a general law, for the incorporation of 
an unlimited number of voluntary associations; as it could and did, in 
many instances, before the adoption of the present constitution. 

“ Third. Admitting that the constitutional restriction does apply to a 
general act of incorporation; nevertheless, such an act may be passed by 
a two-thirds vote; and the statute in question, having passed through 
the regular forms of authentication, and appearing on the statute book, 
must be presumed to have been passed by the requisite constitutional 
vote.” 

We have only to add, that the argument in support of these 
propositions is able, learned, and thorough, and seems to us to 


establish them on a firm and sure foundation. 


4—Statutes of the Territory of Wisconsin, passed by the legisla- 
tive assembly thereof, at a session commencing in November 
1838, and at an adjourned session commencing in January 
1839. Published by authority of the legislative assembly. 
Albany, N. Y.: Printed by Packard, Van Benthuysen & Co. 
1839. 


The legislative assembly of Wisconsin, by a resolution passed 
in December 1838, appointed Messrs. Morgan L. Martin, Marshall 


M. Strong, and James Collins, of the council, and Messrs. Edward 
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V. Whiton, B. Shackelford, and Augustus Story, of the house of 
representatives, a committee to revise the laws of the territory, 
and to report the result of their labors at an adjourned session. 
During the recess, which continued only thirty days, the com- 
mittee prepared numerous bills, which were passed at the next 
session, and compose the principal part of the laws contained in 
this volume. 

Mr. Whiton, one of the committee, was directed by the legisla- 
tive assembly to procure these laws to be printed, with marginal 
notes and an index. He seems to have performed this duty with 
much fidelity. ‘The volume contains also the constitution of the 
United States, and the several acts of congress relating to the 
territory of Wisconsin. 

The style of these laws is good,—better than that of statutory 
legislation in general,—and does credit to the revising committee. 
As a collection of laws, this volume is far from perfect ; though 


not less so perhaps than the statute laws of other states. 


5.— Reports of Cases argued and determined in the District Court 
of the United States for the District of Maine. 1822—1839. 


Portland: Colman and Chisholm, 1839. 


The readers of the Jurist, who have been occasionally favored 
with the opinions of the learned judge of the district court of 
Maine, will be rejoiced to learn, that the decisions of that most 
respectable court have been presented to the profession in a per- 
manent form. ‘The volume before us contains the decisions of 
judge Ware from 1822 to 1839, inclusive, chiefly in matters of 
admiralty. Of the merit of these decisions, it is unnecessary to 
say any thing to the readers of this journal; but to those of the 
profession, who are not already acquainted with their character, 
we will say, without hesitation, that they are not inferior in learn- 
ing or logic to those of any court in this country. In points of 
admiralty practice, these reports will be found peculiarly valua- 
ble. If there is any thing to complain of in this volume, it is the 
author’s modesty in withholding his name from the title ; though, 
in both capacities, as reporter and judge, he has every reason to 
be proud of his work. 
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6.—The most important Parts of Blackstone’s Commentaries re- 
duced to Questions and Answers. By Asa Kinng. Second 
Edition. New York: 1839. 


7.—The most important Parts of Kent?s Commentaries, reduced 
to Questions and Answers. By Asa Kinne. New York: 
1839. 


In a recent number of our journal, we expressed an opinion of 
the first of the above works, that it would be found useful to the 
profession generally as well as to the student; and this opinion, 
though founded in a very imperfect and hasty examination, seems 
to be verified by the fact, that a second edition of the work has so 
soon become necessary. 

In a succeeding number, a correspondent reproaches Mr. Kinne 
with having appropriated Field’s Analysis of Blackstone to his 
own use ; and, having given publicity to this charge, it is but fair 
on our part, to let our readers hear what Mr. Kinne has to say in 
relation to it. He says, in the preface to his second edition, that, 

** It was not until the author had progressed for some time with 
his compilation, that he was aware that ‘Judge [?] Field’s 
Analysis’ ever existed ; but, in the progress of his studies, a copy 
of that admirable work fell accidentally into his possession, and 
was of much assistance in lessening his labors ;—and, although 
the production of judge Field did not give rise to this compilation, 
the author deems it but an act of justice to that useful man, that 
this circumstance should be mentioned.” 

This edition contains what the author denominates an index to 
the Greek, Latin, French, Italian, and Saxon phrases, used in the 
work, with the translations in English ; but, though we have made 
diligent search therefor, we have been wholly unable to find any 
phrases in Greek, Italian, or Saxon. Many of the translated words 
are misspelt, and some of them are not very accurately rendered 
into English. 

In the second of the above named works, Mr. Kinne has re- 
duced Kent’s commentaries in the same manner that he had before 
done Blackstone’s ; but, with what skill or success, we have not 
examined the work sufficiently to determine. 
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8.—Precedents in Pleading: with copious notes of Practice, 
Pleading and Evidence. By Joseru Curry, Jr., Esq. of the 
Middle Temple. In two volumes. Springfield: G. & C. Mer- 


riam, 1839. 


In consequence of the death of Mr. Joseph Chitty jr., the 
second volume of this work, although mainly prepared by him, 
appeared under the editorial supervision of Messrs. Henry Pearson 
and Tompson Chitty. It is intended to adapt the old forms to the 
new rules on pleading promulgated by the judges, and which have 
effected so extensive a reform in the old science of special plead- 
ing in England. We had some doubts, at first, whether these 
revised and improved forms could be of much use in this country ; 
but, upon further consideration, we are inclined to believe, that 
they will be found equally serviceable with those of the old books, 
even in those states where special pleading has been abolished. 
The facts in a case must be stated in some form or other, corres- 
ponding with their legal effect, whether the system of pleading be 
abolished or not; and the forms contained in the volumes before 
us, being purified from all extraneous matter, and very much 
simplified, must, consequently, afford much information and in- 
struction in regard to the proper manner of their statement, under 
any system. In those of the states, where the system of pleading 
has been modified somewhat in the same manner as it has been 
in England by means of the new rules, these volumes will be 
eminently valuable and useful, and in others they will still be of 
some service. The forms of declarations, which cannot be dis- 
pensed with under any system, will be found, if we are not much 
mistaken, a very great improvement upon the ancient forms, and 
a very acceptable addition to our present stock. The notes are 
copious and valuable. ‘The publishers have certainly run some 
risk in reprinting this work. We hope they will not be disappoint- 


ed in their expectation of a sale. 
9.—Penal Code of Rhode Island [in the Laws of 1838.] 


The report of the commissioners appointed to revise the penal 
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code of Rhode Island, and to adapt it toa system of penitentiary 
punishments, which we noticed in a former number, has since been 
acted upon by the general assembly of the state, and became the 
law thereof on the fifteenth day of May, 1838. We perceive 
very little difference between the report and the law. The pun- 
ishment of death is provided only in case of murder. This law 
makes no pretension to be a complete code. It is merely a revi- 
sion of the previously existing statute law, with some additions and 
many improvements ; but it leaves the definitions of offences in 
many if not in most instances to the common law ; and it con- 
tains, besides, a provision for the punishment of all offences at 
common law, which are not made punishable by the act. This 
last principle we hope will not be adopted by other states, in the 
revisions of their criminal law. If any thing ought to be certain, 


it is the definition of crimes. 
10.—Penal Code of Mississippi [in the laws of 1839. ] 


The criminal laws of this state were revised and consolidated 
in one statute, by an act concerning “ crimes and punishments 
and the penitentiary,” passed February 15, 1839. This act is 
divided into nine titles, namely: 1, of the rights of persons, who 
are accused of crimes and offences ; 2, of crimes punishable with 
death ; 3, of offences against the persons of individuals, punishable 
by imprisonment in the penitentiary ; 4, of offences against prop- 
erty punishable by imprisonment in the penitentiary ; 5, of offences 
affecting the administration of justice, punishable by imprison- 
ment in the penitentiary ; 6, of offences against the right of suf- 
frage ; 7, of offences against the public morals, and other miscel- 
laneous offences, punishable by imprisonment in the penitentiary ; 
8, of offences punishable by imprisonment in a county jail and by 
fines ; 9, general provisions concerning crimes and their punish- 
ment. ‘The punishment of death is retained only in the three 
offences of treason, murder, and arson in the first degree. This 
code contains a greater number of definitions, and, consequently, 
is much more complete, than some other recent revisions. As a 


legislative work, it is deserving of praise. ‘The criminal code of 
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Mississippi makes a part of the statutes of that state, which have 
been recently revised by judge Pray, but which have not as yet 


been adopted as a whole. 


11.—The American Conveyancer ; containing a large variety of 


legal forms and instruments, adapted to popular wants and 


professional use throughout the United States, together with 


forms and directions for applicants under the patent laws of 


the United States and the insolvent act of Massachusetts. By 
GeorGeE T. Curtis, of the Boston Bar. Boston: Charles C. 
Little and James Brown, 1839. 


This is a valuable coilection of forms, adapted both to profes- 
sional and popular use, and expressed in concise and intelligible 
terms. Most of the forms heretofore used are encumbered with 
a multitude of words. Where a form is printed, with blanks to be 
filled up, it seems easy to ensure its validity, by inserting all that 
can in any event be necessary ; and, thus, some of our most com- 
mon forms have become exceedingly wordy. We are happy to 
say, that Mr. Curtis seems to have hit the happy medium ; his 
forms are concise without being obscure or imperfect, and full 


without being confused or redundant. 


12.— The Practice in the Courts of Law and Equity in Virginia. 
By Conway Ropinson. Vol. Ll. Containing practice in 
criminal causes; in cases before courts of probate; and in 
other cases wherein appeals are demandable of right, such as 


mills, roads, and the like. Richmond: Smith & Palmer, 1839. 


We need say nothing to commend Mr. Robinson’s third volume 
to the profession. ‘The merits of the preceding volumes are so 
well understood and appreciated, not in Virginia alone, but in 
many other states, that we have no doubt this will be received 
with equal interest, and be as extensively circulated, as its prede- 


cessors. The author’s preface will serve better than any thing we 


can say, to point out his views, and to give our readers an idea of 


the contents of his book: 


‘** After publishing my two former volumes, one embracing the 
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practice in courts of law in civil cases, and the other the practice 
in suits in equity, I felt a strong desire to make the work more 
complete by the addition of a third volume upon the practice in 
other cases. It happened, however, that in the summer following 
the publication of the second volume, I was induced to accept an 
office, which, though my friends thought it would not interfere 
in any great degree with my profession, proved nevertheless one 
of so much labor, and involving so much responsibility and conse- 
quent anxiety, as to make it impossible for me while I held it, to 
carry out any such design as that which I have intimated. My 
resignation of that office during the last autumn has permitted 
me since to pursue my profession as actively as ever, and has also 
enabled me to employ the vacation of the court of appeals, in the 
composition of this volume. 

‘“‘In preparing it, I have as heretofore generally avoided making 
use of the contents of English publications. The writer of an 
American law book seems to me to perform a more valuable ser- 
vice, in turning to account the materials which our country affords. 
Upon almost every matter, the English decisions are collected in 
some work which treats of the particular subject. But it is other- 
wise, in regard to the American adjudications. We want these 
adjudications, and especially those of the state in which we live, 
collected together, systematically arranged and commented upon 
and explained, where comment and explanation seem desirable. 

‘“* Having early determined to cite no case until I had myself 
first examined it, the references to American reports are to such 
as my own library affords, embracing the decisions of the state 
courts of Massachusetts, New York, Pennsylvania, Maryland, 
Virginia and South Carolina, and those of the supreme and circuit 
courts of the United States. To all of these, and to the statutes of 
Virginia, resort has been had in preparing the book upon the 
practice in criminal causes, and that upon the practice in cases 
before courts of probate. These books will afford, it is believed, 
material aid to a lawyer in any part of the United States. The 
peculiar nature of the subject embraced by the latter makes the 


remark applicable to that, even in a greater degree than to the 
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former. For, in consequence of the great intercourse which pre- 
vails between citizens of different states in our confederacy, it 
frequently happens, that individuals dying in one state are entitled 
to real property in another, which is to be disposed of by the laws 
of the state in which such property is situate ; or, that individuals 
domiciled in one state at the time of their death, are entitled to 
personal property in another, which is to be disposed of by the 
laws of the state of the domicile. 

** The remaining book contains references to the statutes and 
decisions of Virginia in relation to controversies concerning the 
appointing, displacing and controlling guardians of infants and 
committees of persons of unsound mind; and also concerning 
mills, roads and the like. These subjects, though not perhaps of 
equal interest with the others treated of in the volume, were proper 
to be embraced in it, in order to give completeness to the work as 


a treatise upon the practice in the courts of Virginia.” 


13.— Reports of Cases at Law, argued and determined in the 
Court of Appeals and Court of ‘Errors of South Carolina, 
from December, 1838, to May, 1839, both inclusive. By 
WituiaM Rice, State Reporter. Vol. I. Charleston: Burgess 
& James, 1839. 


The author’s preface contains the following account of the 
judiciary of South Carolina : 

*‘ As the court of errors is of recent origin, it may not be out of place 
to give some explanation of its organization and authority. It may be 
necessary to the information of the professional reader, out of this state 
(if there should be any), to remark, that there are two separate and 
independent tribunals in this state, one of law and one of equity: that 
in each department the judges, when convened, constitute a court of 
appeals, in which all cases are finally determined, those of Jaw in the 
law court of appeals, and those of equity in the court of appeals in 
equity. To prevent, however, any clashing in the decisions of the two 
courts, upon principles common to both, to insure entire uniformity and 
consistency in the interpretation of the laws, as well as to secure in im- 
portant cases a more learned and intelligent tribunal than either of the 
courts of appeals would separately afford, it is provided by an act of the 
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legislature of 1836, p. 40, (among other things,) “that upon all con- 
stitutional questions arising out of the constitution of this state or of the 
United States, an appeal shall lie to the whole of the judges assembled 
to hear such appeals; that an appeal shall also lie to the whole of the 
judges upon all questions upon which either of the courts of appeals 
shall be divided, or when any two of the judges of the court shall require 
that a cause be further heard by all the judges.” Thus it is seen, that 
the court of errors, in this state, the highest legal tribunal, and the one of 
last resort in any case, is composed of the equity and law judges united 
in one body, and brings to the ultimate and final decision of important 
questions all the judicial learning and experience of the state. Its de- 
cisions, therefore, are not only of paramount authority with us, but 
when regard is had to the number and character of the judges who com- 
pose the court, it might be supposed to present a legal tribunal which 
would not suffer in comparison with any other in this country.” 

This volume contains the decisions of the law court of appeals, 
from December term, 1838, to May term, 1839, and the decisions 
of the court of errors, during the same period, of cases brought 
into that court from the courts of law. The decisions of the 
court of appeals in equity and of equity cases in the court of 
errors, during the same period, are to be published in a separate 
volume. 

The reporter explains the duties of his office, as prescribed by 
law, very fully in his preface. He is required to publish the de- 
cisions only, and not the arguments of counsel ; and the decisions 
are to be selected by the judges. From the examination, which 
we have been able to give this volume, we are inclined to think 
favorably of the qualifications of Mr. Rice for the duties of re- 
porter. Many of the cases are valuable, and will be found in- 
teresting beyond the limits of the state. The volume contains 
obituary notices of Elihu Hall Bay, a judge of the court of com- 
mon pleas and sessions, for nearly half a century, and of Charles 
Jones Coleock, for many years a judge of the same court and of 
the court of appeals. ‘The forthcoming volume of chancery re- 
ports will contain a like notice of the late chancellor Dessaussure. 
Our readers will find some of the cases in this volume inserted in 
the Digest of American Reports, for the present number. 

VOL. XXII.—NO. XLIV. 32 
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14.— Revue de Législation et de Jurisprudence, publiée sous la 
direction de M. L. Wotowsk1, avocat a la cour royale de Paris, 
professeur de legislation industrielle au Conservatoire des Arts 
et Metiers. Cinquigéme Année. ‘Tome X. _ 5e Livraison. 
Paris, 30 Septembre, 1839. 


The eleventh volume of this excellent periodical will commence 
with the present month, January, 1840. We are glad to perceive, 
that the learned director has received the appointment of professor 
of industrial law in the Conservatory of Arts and Trades, and 
will commence his course the present month. This course com- 
prehends law in its application to industry ; and the professor will 
treat of a great number of highly interesting subjects, as, com- 
mercial partnerships ; insurance ; patents for inventions ; property 
in literature and works of art; regulations of manufactures ; 
jurisdiction of prudhommes ; expropriation for the benefit of the 
public ; mines ; inconvenient and unhealthy trades ; patents ; ex- 
changes and chambers of commerce, &c. ‘The ability manifested 
by Mr. Wolowski, in conducting his review, affords a sure guaranty 
of success in his new duties of professor. He will continue not- 
withstanding this appointment to have charge of the Review of 
Legislation and Jurisprudence. The present number of that work, 
among other interesting articles, contains notices of Thibaut’s tract 
on the historical and philosophical schools of law in Germany, 
and of Mr. Beaussant’s maritime code relating to merchant ves- 
sels, an article on competition and monopoly, by Mr. Wolowski, 
and one on the immediate establishment of a national bank of 


circulation by a simple ministerial decree, by Mr. Lavergne. 
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QUARTERLY LIST OF NEW PUBLICATIONS. 


FRANCE. 


Discussion préliminaire du projet de loi sur les brevets d’in- 
vention, de perfectionnement et d’importation [Preliminary dis- 
cussion of a proposedilaw concerning patents, &c.|; par une re- 
union d’industriels inventeurs, présidee par M. Théodore Regnault. 
Paris, Regnault. 

Des lettres de change et des effets du commerce en general 
[ On bills of exchange and comm reial paper in general] ; par M. 
Louis Nouguier. 2 vols. Paris, Hingray. 

Nouveau Code du propriétaire et du commercant | Proprietors’ 
and merchants’ new code|; par une société des jurisconsultes. 2e 
ed. Paris, Cormon et Blanc. 

Code maritime, ou lois de la marine marchande, [ Maritime 
code, or laws relating to merchant vessels] reunies, coordonnées 
et expliquées ; par M. Beaussant. Paris, Legrand. 

Dictionnaire de procédure civile et commerciale, etc, [ Dic- 
tionary of civil and commercial procedure| par M. M. Bioche, 
Gouwjet, et plusieurs magistrats et jurisconsultes. 2e ed. tom. ler 
(D.—E.) Paris, Videcogq. 

Manuel des inventeurs et des brevetés [Jnventor’s manual] ; par 
M. Antoine Perpigna. 4eed. Paris, chez l’auteur. 

De la propriété litteraire: Refutation de exposé des motifs du 
projet de loi sur la propriété littéraire [ Refutation of the reasons 
for the proposed law of literary property]; par M. Adolphe 
Breulier. Paris, Delamotte. 

Expose des principes généraux du mariage et de la séparation 
de corps, suivi de la résolution des principales difficultés que pre- 
sente cette matiere | An exposition of the general principles of 
marriage, §c., and a solution of ihe principal difficulties of the 
subject}; par M. Berriat-Saint-Prix. Paris, Renouard. 

Traité de la propriété mobiliére suivant le code civil [ Treatise 
on movable property according to the civil code| 2 v. in 8; par M. 
Th. Chavot. Paris, Passot et Poncet. 
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Principes métaphysiques du droit [Metaphysical principles of 
right}; par Emm. Kant. Traduit de Vallemand, par M. J. 
Tissot. Paris, Ladrange. 

Traite du domaine de la propriete, ou de la distinction des 
biens, considerés principalement par rapport au domaine privé 
[ Treatise on the domain of property, or the distinction of goods 
considered principally in relation to the private domain|; par M. 
Proudhon. 3vol. Dijon, Ligier. 

Du divorce considere au 19e siecle, etc. par M. de Bonald, 
Paris, Ad. Leclerc. 

Traite des droits d’auieurs, dans la litterature, les sciences et 
les beaux aris [ Oa the rights of authors in literature, sciences and 
the fine arts}; par M. A. Ch. Renouard. Paris, Renouard et 
comp. 

Commentaire de la loi des successions [Commentary on the law 
of successions}; par feu Chabot. Nouvelle edition &c. Paris, 
Waree. 


UNITED STATES. 


Statutes of the Territory of Wisconsin, passed by the legislative 
assembly thereof, at a session commencing in November 1838, 
and at an adjourned session commencing in January, 1839. Pub- 
lished by authority of the legislative assembly. Albany, N. Y. 
Printed by Packard, Van Benthuysen & Co. 1839. 

The most important parts of Blackstone’s Commentaries re- 
duced to questions and answers, by Asa Kinne. Second edition. 
New York: W. E. Dean, and Collins, Keese & Co. Philadel- 
phia: ‘Thomas, Cowperthwaite & Co, 1839. 

The most important paris of Kent’s Commentaries reduced to 
questions and answers, by Asa Kinne. Same. 

Reports of cases argued and determined in the district court of 
the United States for the district of Maine. 1822—1839. Port- 
land : Colman & Chisholm, 1839. 

An argument in favor of the constitutionality of the general 
banking law of this state, delivered before the supreme court, at 
the July Term, 1839. By Samuel A. Foot, of the city of New 
York, counsellor at law. Geneva: Ira Merrell, Printer, Seneca 
Street, 1839. 

Reports of Cases argued and determined in the supreme 
judicial court of Massachusetts. By Octavius Pickering, Counsel- 
lor at Law. Vol. XXI. Boston: Charles C. Little and James 
3rown, 1839. 

Precedents in Pleading with copious notes on Practice, Pleading, 
and Evidence. By Joseph Chitty, Jr., Esq. of the Middle Temple. 
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First American from the first London Edition. In two volumes. 
Springfield : Published by G. & C. Meriam, 1839. 

A Treatise on the Law of Evidence. Fourth American from 
the seventh London edition. By S. March Phillips, Esq., Barris- 
ter at Law. Intwo volumes. With noies to the first volume, by 
Esek Cowen, one of the judges of the supreme court of the state of 
New York; assisted by Nicholas Hill, Jr., Counsellor at Law. 
New York: Gould w Banks, 1S39. 

Notes to Phillipps’s Treatise on the Law of Evidence. By Esek 
Cowen, one, &c ; assisied by Nicholas Hill, Jr., counsellor at law. 
Parts I. & Il. New York: Same. 


[This collection makes four large octavo volumes. The first is the first 
volume of the original work; the second and third contain the notes of 
Messrs. Cowen & Hill ; and the fourth is the second volume of Mr. Phillipps’s 
work, with noies by “a counsellor at law,’ whose name does not appear. 
We do not doubt the ability or learning of the editors; nor do we question 
the real value of their annotations; but we certainly cannot commend the 
manner in which their editorial labors have been broucht before the public ; 


the whole thing is got up and execuied in quite a slovenly way.] 

Report of the Presbyterian Church Case : the Commonwealth 
of Pennsylvania, at the suggesiion of James ‘Todd and others, vs. 
Ashbel Green and others. By Samuel Miller, Jr., a member 
of the Philadelphia bar. Philadelphia: William 8. Martin, 1809. 

Military Laws of the United States ; including those relating to 

the Marine Corps, to which is prelixed the constitution of the 
| ni ed State 3. Comp led by Col. Ti leman Cross, [ ° S. Army. 
Second ed on. \\ ashi pron cily Fs Publ shed by George Te mple- 
man, 1858. 
Manual of Political Eithies, designed chiefly for the use of 
lleces and Students at law Part I. Political Ethies proper. 
By Francis Lieber. Boston: Charles C. Little and James Brown, 
1839. 


CO 


Reporis of Cases argued and determined in the supreme court 
of judicature, and in ibe court for the correction of errors of the 
State of New York. By John L. Wend I, counsellor at law. 
Vol. XIX. Albanv, W m. as \. Gould X« Ce. 1839. 

The American Conve yancer, containing a la ve variety of legal 
forms and instruments, adapted to popular wants and professional 
use throughout the | nite dl Ss ates, together with forms a id direc- 
tions for applicants under the patent laws of the United Staies and 
the Insolvent Law of Massachusetts. By George T. Curtis. 
Boston: Charles C. Little and James Brown, 18389. 

A Law Dictionary, adapted to the constitution and laws of the 
United States of America, and of the several States of the Ameri- 
can Union; with references to the civil and other systems of for- 
reign law. By John Bouvier. In two volumes. Philadelphia: 
/- & J. W. Johnson, 1839. 


| 
| 
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The Practice in the Courts of Law and Equity in Virginia. 
By Conway Robinson. Vol. Il]. Containing practice in criminal 
causes ; in cases before courts of probate ; and in other cases 
wherein appeals are demandable of right, such as mills, roads, and 
the like. Richmond: Smith and Palmer, 1839. 

An Act for the Relief of Insolvent Debtors and for the more 
equal Distribution of the Effects; passed by the Legislature of 
Massachusetts, April 23, 1838. With an outline of the system 
thereby introduced, and forms of proceeding under the same. By 
L. S. Cushing. Second Edition, revised and corrected. Boston: 
Charles C. Little and James Brown, 1839. 


IN PRESS. 
By T. § J. W. Johnson, Philadelphia. 


New Recopilacion of the Laws of Spain and the Indies: being 
a general collection of the Colonial Charters, Royal Commissions, 
Edicts, Ordinances, and other papers illustrative of Spanish, 
French, and British Colonial History, the Laws of Mexico and the 
general and colonization Laws of Coahuila and Texas. To which 
is prefixed the translation of Judge Johnson, of Trinidad, of the 
Institutes of Aso and Manuel, and to the original institutes have been 
added the commentaries and notes of the learned doctor of laws, 
Don Joaquin Maria Palacios, professor of the university of Huesca. 
The whole compiled and arranged by Joseph M. White, Esq., of 
the New Orleans Bar. 





By C. C. Little and James Brown, Boston. 
A Treatise on the Law of Insurance. By W. Phillips. 2d ed. 


A Treatise on the Rights and Duties of Merchant Seaman, ac- 
cording to the British, the American, and the Foreign Law; with 
a supplementary chapter on the Interest and Distribution of Prize, 
&c. By George T. Curtis. 

[We have been allowed to peruse a portion of the manuscript of this work. 
It promises to be a work of value and usefulness to practical navigators as 
well as professional men, since it contains rules and directions, by which 
masters of vessels may act in the various emergencies which occur, especially 
in foreign ports, and thus be enabled to avoid the serious mistakes into which 
they sometimes fall from ignorance of their own duties, and the rights of their 
seamen. | 


Digest of the Massachusetts and Pickering’s Reports. By J. C. 
Perkins and J. H. Ward. 
By Hilliard, Gray & Co., Boston. 


A Digest of the Decisions of the American Courts of Law and 
Admiralty. By Theron Metcalf and J. C. Perkins. 
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TO OUR READERS. 


We have been obliged, for want of room, to omit our usual head of InrEx- 
LIGENCE AND MiscEeLiany, in the present number ; and, consequently, among 
other things, to defer the publication of an extract from Mr. Curtis's forth- 
coming work on merchant seamen, with which we have been favored by the 


author. 


Our next number will contain articles on the law of contracts (continued) .— 
on the rights of the slave-holding states and of the owners of slave props rty 
under the constitution of the United States (which we regret was not received 
in season for the present number),—on the effect of drunkenness as a ground 
of relief from criminal responsibility (translated from the German) ,—on inter- 
national private law (continued),—on digests of American reports, and on 
American law periodicals,—to which we hope to be able to add, an article on 
the law of evidence, in continuation of the series under that title, and a re- 


view of the second part of Lieber’s Political Ethics. 





